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déntsARobert and Rita Wolf hereby submit this "Statement of Undis-

captioned matter to determine what, if any, corrective actions are
presently required and which parties are liable for the costs and

other obligations arising therefrom.

Most statements contain one or more references to the

.documents, depositions, interrogatories, and pleadings which sup—

T

puted Basic Facts" for purposes of the first hearing in the above-}

L




port the Statement. Efforts have been made herein to exclude
conclusory statements and statements of fact which are in dispute.
All objections to relevancy and materiality shall be deemed pre-

served by all parties whether or not the fact is admitted.
: [ . -
[

1. The Subject Property is Located in Wood Ridge and Carlstadt,

w Bergen County, New Jersey. .

(a) The property (hereinafter, "the property”) which

is the subject matter of the within litigation consists of

approximately forty (40) acres of real estate.

| (b) The property may be identified on the current

Bergen County tax‘maps as Block 229, Lots 10A and 10B, Wood Ridge
(hereinafter, the "Ventron property™); and Block 229, Lot 8, Wood
ARidge and Block 146, Lot 3, Carlstadt (hereinafter, the "Veléicol

property").
(c) The Ventron property (Block 229, Lots 10A and 10B,

Wood Ridge) consists of approximately 7.1 acres.
(d) The Velsicol property (Block 229, Lot 8, Wood Ridge

and Block 146, Lot 3 Carlstadt) consigts of approximately 33 acresp
(e) The property is located adjacent to Berry's Creek,

¢ a tributary of the Hackensack River, on its westerly side approxi-

mately two (2) miles upstream of the Berry's Creek Tidal Marsh. i

(£) The prdperty is located without the area desig- |

nated as the Hackensack Meadowlands District. ;
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2. There Have Been Several Owners of the Property Since 1929.

“ (a) From approximately 1929 through 1960, F.W. Berk and
Co., Inc., (hereinafter "Berk"), a Maryland corporation, owned and
operated a chemical processing facility at the property.

({b) At ohe time Berk hanufactured methyl mercury salt

I
but discontinued the product after a worker was overcome by fumes

and killed (Kirk Tr. at pgs. 74-75).
(c) By 1960 Berk had come to be owned by William Taylor

(Kirk Tr. at pgs. 15-25).
(d) 1In 1960 Taylor sold the assets of Berk to defen-

dant Velsicol Chemical Company (hereinafter "Velsicol"), an

Illinois corporation which formed Wood Ridge Chemical Corporation,
a Nevada corporation, (hereinafter "WRCC") as a wholly-owned
subsidiary to own and operate the chemical plant (Kirk Tr. at pgs.
15-18; 25; Ex. Kirk-1). | -
‘ (e) From June 1960 to February 1, 1968, WRCC operated
the business as a wholly-owned subsidiary of Velsicol (Velsicol
Answer to State Interrogatqry‘No.‘3; Bernstein Tr. 9/14/76, at
pgs. 43-44). |
' (e) WRCC operated a mercury processing facility on the
paxtion of the property called herein thé Ventron property (7.1

acres) from 1960 until 1968 (Velsicol Answer to State Interroga-

tory No. 23)
(£) 1In June 1967 WRCC subdivided the property into
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parent, Velsicol (Kirk Tr. at p. 82).. WRCC continued to hold
title to the property referred to herein as the Ventron pro—
perty.

| (g) By stock purchase agreement dated February 1,

1968 (DW-38), defendant Ventron Corporation, a Massachusetts

corporation, (hereinafter “Ventron“) acquired the stock of WRCC
from Velsicol (Ventron Answer to State Interrogatory No. 1(a)).

(h) Under Ventron's ownership, from 1968 to 1974, WRCC
processed and manufactured mercury and mercur ic-based products on
the Ventron property (Ventron Answers to State Inter:ogatories
No. 2 and 12). |

(i) Record title to the Ventron property remained in
WRCC until 1974 (Ventron Answer to State Ihterrogatory No. l(d)).'

(j) On May 21, 1974, Ventron cénveyed title to the
.'Ventron prbperty to defendants Wolf by deéd dated May 7; 1974
(DV-1) .*

(k) In 1975 the Ventron property (Block 229, Lot 10)

was subdivided into Lots 10A and 10B.

(1) In 1975 defendant U.S. Life Insurance Company
(hereinaftei, "0U.S. Life") acquired title to Lot 10A of the
Vent:on property from Wolf pursuant to a sale and leaseback

agreement DV-659).

* Robert M. Wolf is a real estate developer. Rita W. Wolf,
the wife of Robert M. Wolf, is a joint owner of the subject
property. Hereinafter, "Wolf" will refer to Rita W. and Robert
Wolf. :




3. Ventron Acquires WRCC in 1968.

(a) In the summer of 1967 Ventron commenced negotia-.

tions with Velsicol for its acquisition of the stock of WRCC
(Kirk Tr. at pgs. 70-71).

| (b) Ventron conducted an extensive investigation of
WRCC's plant operationé, including potential pollution problems,

prior to its acquisition (Kirk Tr. at p. 64).

H (c) The potential pollution problems were discussed

freely between Ventron and Velsicol pursuant to a secrecy agree-
ment (Kirk Tr. at pgs. 62-65).

(d) Regarding the proposed sale of WRCC, Milton C.
Lauenstein, Jr., president of Ventron, and John F. Kixk; execu-
tive vice¥president of Velsicol, discussed specifically the
hpotential expenses involved in pdllution control and safety
programs® at WRCC which discussion was specifically referred to in
the formal acquisition documents (Letter dated January 3,>1968).

(eff By the stock purchase agreement dated February 1,

1968, Ventron acquired the stock of WRCC from Velsicol on the

specific disclaimer (Schedule A) of any warranty that "the Wood
Ridge plant would not at some time en;ail alterations or other
steps Ep comply with applicable federal, state and local environ-

mental laws and regulations.” (DW-38)

(f) At the time of the Ventron acquisition, Velsicol
had been manufacturing purified mercury, inorganic and organic
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cides (Bernstein Tr. 9/14/76 at pgs. 33-34).

4. Ventron* Manufactured and Supplied Mercury and Various
Mercury-Based Products from its Wood Rkidge Plant from 1968

through 1974.

(a) Ventron admits it was one of the largest domestic

processors/users of mercury from 1968 to 1974 (DW-6).

(b) 'Véntronradmits having consumed approximately 2,000
pounds of mercury for each operating day (1 shift/six days a week)
(WRCC Application to U.S. Army Corps of Engineers for Permit to
-Discharge dated June 30, 1971; DW-6).

(c) From 1968 to 1974 Ventron manufactured fungicides,
‘insecticides, organic and inorganic mercuric salts, borons, re-
distilled mercury, red hercuric oxide, yellow mercuric oxide,
phenyl-mercuric acetate, and other crgahic and inorganic metcurié

compouhds. Ventron also engaged in thé~storage of prime virgin

mercury (Faye Tr. I at pgs. 13-15; 18-20; Bernstein Tr. 9/14/76
at p. 34; Ventron Answer to State Interrogatory 12)..

(d) There were sixteen buildings located on the Ventron

property until 1974 (Ventron Answer to State Interrogatory No. 3).

(e) Exhibit P-38 indicates the location of each of thes:

buildings.

May 1974, it dissolved its subsidiary, WRCC. Ventron assumed all
assets and liabilities of WRCC. By operation of law, WRCC ceased
to exist as a separate corporate entity. Therefore, hereinafter,
LOWENSTEIN, SaNDLER. "Ventron" will refer to the parent and its subsidiary.
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which the mercury processes occurred and from thch the mercury-
bearing effluent was generated (DW-6).

- (g) Building 13A housed the manufacture of phenylmercu-
ric acetate and various phenyl mercury compounds (Hoffman Tr. at
pgs. 77-78; Faye Tr. I at p. 20).

(h) Building 18 was the location for the manufacture of
red mercuric oxide, yellow mercuric oxide, triple distilled mer-
cury, mercuric chloride, and other mercury specialty compounds
(Hoffman Tr. at pgs. 78-79; Faye Tr. I at/ﬁ. 19).

(i) BuildingAIB "was one of the large mercury produc-
tion Buildings. It was also the location of the effluent treat-
ment systém" (Bernstein Tr. 9/30/77 at p. 270).

{j) Building 18 contained a storage vault for flasks of|

|lprime virgin mercury (Hoffman Tr. at pgs. 78-79).

(k) Building 20 was the location for the recovery of
elemental mercury by distillation of mercury-bearing solids and
sludges (DW-6; Bernstein Tr. 9/30/77 at pgs. 247-250; Faye Tr. II
at p. 152).

(1) The mercury-bearing solids and sludges, which were
distilled in Building 20, were internally generated by Ventron's
manufacturing processes and also supplied directly for reclamation
by Ventron customers (Cadmﬁs Tr. at-pgs. 56-59).

o (m) - After the operation of the stills, residue re-
mained and was élaced in drums and stofed (Faye Tr. I at pgs. 15-

17; Cadmus Tr. at pgs. 56-59; Hoffman Tr. at pgs. 21-22).




(n) Building 17 was a shed used for mercury distilla-
tion (Ventron Answer to State Interrogatory 5; Faye Tr. I at
p. 17). |

(o) Building 19 was a warehouse which stored finished

products and certain raw materials (Hoffman Tr. at pgs. 78-79).

5. Waste Treatment at Ventron as of February 1968

‘(a) As of February 1968, waste treatment processes at

[4

Ventron consisted of a plant sewer and drainagg system and a col-
:ilecting sump.

(b) The plant sewer and drainage system cqnducted pro-
cess wastes from buildings 3, 9,713 A & B, 16, 18 and 20 to a
common collecting point located at the southeast corner of the
Ventron property (Fig. 1, Metcalf & EAddy Study, dated December 6,
1968).

(c) Prior to 1968 the mode of effluent treatment em-

ployed at Ventron included neutralization of the waste water,

C sedimentation of solids, and filtration (Faye Tr. I at p. 71; DW-
27; DW-19).

(d) By agreement dated February‘l, 1968, Velsicol
granted and conveyed to Ventron an easement over the Velsicol
property to permit installation and maintenance of a pipeline/to

conduct plant effluent and surface water from the Ventron property

across the Velsicol property to a discharge outfall on Berry's

Creek (Easement Agreement dated February 1, 1968).

LOWENSTEIN. SANDLER. (e) Total plant waste waters were directed from the
IROCHIN. KOHL & FiSHER : : ' :
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b treatment studies, to formulate plans for waste water treatment

| water treatment facilities prior to installation (Id).

which traversed the Velsicol property and terminated at Berry's

Creek.

(f) The Ventron waste waters were discharged directlyy

into Berry's Creek.

6. 1968: Ventron/WRCC Undertakes Waste Water Study

(a) On February 1, 1968 the State of New Jersey, De-
partment of Health* notified Ventron that its waste waters were
unsatisfactory (DV-131). |

| (b) A meeting between the State and Ventron representa-
‘tives was scheduled for February 9, 1968 to discuss the pollution
emanating from the Ventron property to Berry;s Creek (WRCC memo-
randum dated February 14, 1968; letter from State to WRCC dated
February 13, 1968).
(c) At a meeting on February 14, 1968 the State di-

re¢ted Ventron to undertake immediately industrial waste water

facilities, and to investigate sources of additional effluent

discharges at the Ventron proéerty (WRCC memorandum dated February

14, 1968, letter from State to WRCC dated February 13, 1968).
(d) In February 1968 the State instructed Ventron to

submit for approval the designs and specifications for any waste

¥ Prior to the 1971 formation of the New Jersey Department of
Environmental Protection (herelnafter, the "DEP"), DOH was the
cognizant state agency with primary authority for pollution con-
trol. Herelnafter, the "State" will refer to that state agency
with environmental regulatory power.




(e) As of February 1978 Ventron was required to submit

to the State bi-monthly reports of its progress (Id).

L ~ (f) In March 1968 Ventron retained the services of a

Boston engineering firm, Metcalf & Eddy, Inc., to conduct waste

iwater analyses an§ to investigate the feasibility of biological
treatment of the effluent. (Letter dated March 20, 1968 from
Metcalf & Eddy, Inc. to WRCC; letter dated April 19, 1968 from
| WRCC to Metcalf & Eddy, Inc.) | |
(“ (g) In April 1968 Ventron reported to the State its
retention of Metcalf.& Eddy and outlined its waste water study
to déte. (Letter dated April 18, 1968 from WRCC to State).

(h) By June 1968 Ventron had installed a V-notch
weir at the southeast corner of the Ventron property to measure
ﬁhe flow rate of total plant effiuent prior to its discharge from
|| the Ventron property to Berry's C:eek (DW-27; lettér dated June
17, 1968 from WRCC to State). |
(” (i) In 1968 Metcalf & Eddy reported mercury levels in
Ventron's plant effluent up to 24,000 parts per billion (ppb)
(DW-27).

(j) In December 1968, Metcalf & Eddy submitted to -
Ventron its waste water report in which it set forth the character

and volume of the industrial wastes and recommended certain pro-

cedures for pretreatment and disposal (DW-27).

(k) 1In its December 1968 report, Metcalf & Eddy sug-

.OWENSTEIN. SANDLER,
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gain acceptancé for its effluent discharge into the Bergen County‘
sewer system. (DW-27) | .
L (1) There were two sewer systems nearby the Ventron
site; one belonging to Wood Ridge, the other to Bergen County.

Discussions regarding tying-in to one or the other were held even

 before 1968 and resurrected periodically thereafter but these dis-
cussions never came to fruition. (Bernstein Tr., 7/14/76, at pgs.
67-68) Veﬁtron continued at all times from 1968 to 1974 to dump

directly into Berry's Creek.

Cm) On June 17, 1968, Ventrdn informed the State that

it anticipated completion of construction of waste treatment
facilities by November 1969 (DV-119).

'(n) There is no evidence to indicate that Ventron ever
initiated any of the remedial measures recommended by Métcalf &
Eddy for treatment of its industrial waste waters. ' |

(§5 By letter dated January 24, 1969, Ventron submitted
the Metcalf & Eddy study to the‘state (DV-111).

(p) The State reviewed.the study and objected to the

toxicity of the effluent due to the.presence of mercury compounds

(DV-110, dated February 14, 1969).

(d) In 1969 the State continued to monitor Ventron and

in April 1969 notified the company that its final effluent was un-

satisfactory (DV-107).

(r) Bernstein (Ventron), Manager of Mercury Chemlcals,

LOWENSTEIN. SANDLER.
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“ (e) As of August 1970, there were two pipes which con-

been unaware of any communications from federal and state agencies

in this period (Bernstein Tr. 9/1/76, at pgs. 48-49).

7. Ventron's Pre-Phase I Waste Treatment System

(a) As oflAugust 1970, Ventron's processed wastes,
storm water, cooling water, boiler water and other utility waters
were collected into the plant's sewer system (Faye Tr. I at p.

24; Faye Tr., III at p. 101).
‘(b) In August 1970, Ventron's entire plant effluent,
including storm water, was directed by various drains and pipes to

a -concrete in~ground cylinder in the southeast corner of the

property where it entered a drainage ditch across the Velsicol

‘property for discharge into Berry's Creek (Faye Tr. I at pgs. 24-
| 26). | .
(c) As of August 1970, a large collecting basin, a
below-grade concrete cylinder, was located at the southeast corner;
of the Ventron property (Faye Tr. I at p. 25).

(d)

mately 1000 to 1550 gallons (Faye Tr. I at p. 25).

The concrete cylinder had a capacity of approxi-

ducted waste materials into the concrete cylinder (Faye Tr. I
at p. 26). |
(£)

cylinder, which waS»beloweground with a removable wooden plank

As of August 1970, waste materials exited the

cover, through an overflow outlet located a few inches below the
top rim of the cylinder (Faye Tr. I at p. 26). |
(g) As of August 1970, tﬁe cylinder would overflow in a

southerly direction and within 10 feet combined with another large

-12-
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pipe which directed the flow in an easterly direction (Faye Tr. I
at pgs. 26-27).
(h) As of August 1970, the overflow from the plant com-

bined with a ditch that ran along the southside of the plant the

{f level, while others were above-ground level (Faye Tr. I at p. 31).

entire east-west length of the plant (Faye Tr. I at pgs. 26-27).
(1) As-of August 1970, Ventron had two sedimentation
| systems: the red oxide system and the phenol mercury system (Faye
Tr. I at p. 30).
(J) The red oxide system which'donsisted.of vats and
basins used for éettling solvents was loc;ted inside building 18
(Faye Tr. I at p. 30).

(k) Some of the basins and vats were below ground

(1) The in-ground basins were concrete; the above-
ground basins were metal or wood (Faye Tr. I at p. 31). |

(m) As of August 1970; the phenol mercury system coh-
éisted of a wooden vat and a concrete collecting basin, which was
externally located adjacent to buildings 13A and B on the south
side (Faye Tr. I at p. 31).

(n) An overflow pipe connected directly to the basin
below-grade to conduct liquid wastes to the plant sewer system
(Faye Tr. I at pgs. 33-34).

(o) As of August 1970, the exterior basin adjacent to
buildings 13A and 13B received wastes from those buildings and
settled out the solids from the liquids. The liquidé overflowed

through the pipe to the sewer system (Faye Tr. I at p.36).

-13;
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to sampie effluent'(Faye Tr. I at p. 44). |
(x) As of August 1970, Ventron had neutralization tanks
to neutralize certain spent liquors (Faye Tr. I at p. 45).
(Y) As of August 1970, Ventron treatment of its mer-

cury-bearing wastes consisted of neutralization and treatment

with caustic soda, settling, and treatment with sodium chloride

for the orgénic wastes (Faye Tr. I at p. 71).

8. 1970 U.S. Consciousness of Mercury Raised:

(a) "In early 1970, the national consciousness had
been raised with respect to mercury . . ." (Ventron Answer to

State Interrogatory No. 20)

| Mexico had fed his hogs mecury contaminated seed grain. The

(b) In 1970 Ventron became aware that a farmer in New

slaughtered hogs were eaten by children who developed a severe
case of mercury poisoning. (Bernstein Tr., 2/9/77; at pp. 294-96)

(c) Later in 1970, after receipt of élarming reports of
meréury in Canadian ﬁaters, the Department of the Interior directed
the Federal water Quality Administration* to'assess the problem in
the United States. (Stopford Report, 12/27/77, at pP. 1; Betnstein
Tr., 2/9/77 at pp. 294-96).

* Prior to the fall 1970 formation of the United States Environ-—
mental Protection Agency (hereinafter, "EPA"), the Federal Water
Quality Administration was the cognizant federal agency with
pPrimary responsibility for pollution control. Hereinafter, "EPA"
refers to that federal agency with environmental regulatory autho-
rity. b

s
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(d) In mid-1970 the EPA_inaugurated an extensive pollu-
tion investigation of significant mercury users in the northeast
region of the United States (Stopford Report, 12/27/77, at p. 2;
DE-4B).

(e) In mid-1970 the EPA scheduled preliminary sampllng

for certain mercury-using companles (DE-4B).

(£) In 1970 the EPA commenced "[ilntensive sampling for

legal documentation” of Ventron (DE-4B).

(g) On August 12, 1970, the EPA sampled the Ventron out
fall to Berry's Creek upsteam and downsteam, including water and
sediment samples (DE-4Z%).

(h) 1Insofar as the record shows,rAugust 12, 1970 was
the first time the sediment in Berry's Creek was sampled and an-

alyzed for mercury. | ' . /Zz:/

(i) Laboratory analyses of the August 1970 water

samplés 1nd1cated mercury concentrations in Berry's Creek 100
yards upstream of the Ventron outfell was 10 parts per billion
(ppb) and 100 yards‘downstream was 21 ppb (DE4-2; DEA4C).

(i) The mercury concentration in the Ventron effluent
in August 1970 was 5,000 ppb (DE4-2; DE4C).

(k) The effluent sample in August 1970 was based on an
eight-hour composite with an estimated plant flow rate of 35

gallons per minute (gpm) (DE4C).
(1) Based on 35 gpm flow rate and 5,000 ppb mercury in

g @n eight-hour ccmposite effluent sample, in August 1970 the EPA

-16~
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calculated Ventron was discharging at least 2.1 pounds of mercury
daily into Berry's Creek (DE-4C). - ' ‘ Aé{/
(m) The mercury assays of the sediment samples in August
1970 revealed mercury concentrations of 8,475 ppm upstream and |
7,740 ppm downstréam (DE-4Z; DEA4C). | Aﬁf/
(n) .The EPA sediment data obtained near the Ventron
I'outfall "was nearly 2.5 times as great as the highest concentra-
tion previously reported in the available world literature (3,504

- pPpm in a small swamp in Ashland, Massachusetts)" and remains today

AN

the highest known concentration of mercurg'in fresh water sediment |
in the world (M-4; M-14). /
| (o) Additional analysis was performed by the EPA on
Ventron's efflueht to determine the dissolved mercury content.
‘Thé data reflected a dissolved ﬁercury level of 1500 ppb (DE-40).
(p) On August 27, 1970 the EPA laboratory forwarded
the Ventron data to EPA's Regional Office and to Washington, D.C.
(DE4C) |
(:- (g) The EPA decided to direct Venﬁron to appear at an
informal hearing in Washington, D.C. (DE-4C).
L (r) In October 1970, the EPA performed an additional
Wseries of analyses on the samples it had collected on October 8,
1970. The samples included total Ventron plant effluent, filtered
and unfiltered effluent (DE4H; DE-10Q).
(t)  On October 10, 1970, the EPA visited the Ventron

plant to conduct a 24-hour composite sample and a continuous flow

OWENSTEIN. SANDLER, measurement of the overall pl ant effluent (DE4-2).
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(u) The EPA assessed the collected data. 'It showed a
mercury level of 7,000 ppb and a flow rate of 54.8 gpm (DE4-3Z).
' (v) In October 1970, the EPA calculated Ventron waSwAZ:

idischarging 4.6 pounds of mercury each day into Berry's Creek

(DE4-2).

(w) By. letter dated October 22, 1970, the EPA notified
Ventron that a meeting with the Acting Commissioner of Enforcement
{l.and Standards Compliance in Washington had been arranged for

|| November 6, 1970 to discuss corrective action to eliminate the

mercury problem (DE4-V). //

9. Ventron Commences Design and Implementation of
Phase 1.

(a) Ventron personnel prepared a capital expenditure
report dated October 23, 1970 which outlined Phase I of a pro-
jected three-stage program for its effluent treatment sys*em

(DW-26; Faye Tr. I at pgs. 56- 58)

(b) Ventron admitted that the need to control the mer-
(‘ cury effluent was then "at an emergency level" (DW-26).

| (c) Ventron admitted that "[wlhile the main incentive
for Phase I investment [was] the necessity for pollution control,

’there [was] also a fairly attractive economic return on invest-

ment to be realized" (DW-26).

(d) Phase I was based on reduction and precipitation

of soluable mercury with sodium borohydride, followed by collec-

tion of the pfecipitated mercury through centrifugation and

LOWENSTEIN, SANDLER. filtr ation.
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| of mercury-bearing effluent, and isolation from existing outfall

H]

|ventron to reduce its mercury discharge in total plant effluent

jjto 0.5 pounds per day (lb/day) by January 31, 1971 at which time

'fall drains for discharge to Berry's Creek. i

70°

/ o

\

(e) Phase I called for the segregation of all mercuric

effluent streams from non-mercuric effluent streams, collection

drains.
(£) Under Phase I, the clarified mercuric effluent

would recombine with the non-mercuric effluent in existing out-

(g) On November 6, 1970, Ventron representatives met
with EPA in Washington. The EPA advised Ventron it was dumping
4.2 pounds per day of mercury in Berry's Créek. Ventron presented

its Phase I program (Faye Tr. I at pp. 58-59). EPA advised

EPA would resample Ventron effluent, evaluate the mercury reduc-
tion, and determine the necessity for additional abatement mea-
sures (DE4-2Z). | |

(h) On November 6, 1970, Ventron informed the EPA that
it had not realized the extent of the mercury pollution because of
the unsophisticated analytical techniques it employed (DE4-3%;
Ventron Answer to State Interfogatory‘No. 20).

(i) During the November 6, 1970 meeting, the EPA de-
clared the necessity of défining the ektent of contaminated sedi-
ment in Berry's Creek (DE4-2).

(3J) In November 1970 the EPA and Ventron engaged in a

discussion concerning the responsibility for and removal of the

mercury-bearing sediment in Berry's Creek (DE4-2Z).
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(k) The EPA advised Ventron it would defer decision on
Lphe removal of the contaminated sediment until it had the oppor-

runity to evaluate Ventron's pollution control efforts (DE4-2).

&0. Phase I Goes into Operation

(a) On November 13, 1970 EPA laboratory technicians met
,———.__—_——“\h\?\ R
ith Ventron personnel to review analytical procedures and instru-

ents to minimize the differences in test methods and results

{{Ventron internal memoranda dated November 9, 1970 and November

6, 1970).
~(b) In late 1970 Ventron installed monitoring and

easuring devices at the southeast corner of the Ventron property.
he devices measured (1) the flow of all waste streams and drain-
ge at that location where all pipes co-terminated and (2) the
evel of mercury in total plant effluent after treatment. Incident
o Phase I, Ventron isolated the settling pit adjacent to building
3A by breaking its connection to the underground pipe and repip-
ng to building 18. The original pipe was sealed and left in
Ppround. (Faye Tr. I at pp. 67-68).

(c) Ventron's deadline for completion of Phase I was

anuary 31, 1971.

1. Ventron Discovers The Residual Problem

(a) Phase I was operational by February 1971 (Faye Tr.

at p. 81).
(b) As part of Phase I, Ventron instituted an in-

reased sampling program (Faye Tr. I at p. 64).

-20-




(c) The Phase I sampling program called for increased
frequency of sampling at the southeast cornér and additional
sampling points at locations along the sewer line and from process

[Ftreams (Faye Tr. I at p. 65). Ventron also sampled its effluent

immediately-after tteatment.
| (d) The EPA's standard for mercury content of discharged

. rffluent as of February 1971 was known to Ventron to be less than
P.5 1bs./day and would be reduced to less than 0.1 1b./day as of
(i July 1, 1971 (DW-4).
| | (e) On February 9 and 10, 1971 Ventron collected sam-
0les of its treated and total effluent which it submitted to EPA
Ffor analysis (DW-5). o

(f) Total effluent was the combination of treated
ffluent plus all streéms (including storm water, boiler blow-
own, and “"non-mercuric" process wastes) which did not Rﬁséi
through the Phase I treéﬁment system.
(i : (g) In April 1971 EPA's analysis of the samples re-
yealed that the mercury content in the ‘total plant effluent was
i factor of four larger than that in the treated plant effluent
. | DW-5).

(h) On February 16 and 17, 1971 Ventron's Barry Faye

=~

ollected and submitted for analysis to EPA samples of treated

lant effluent and total plant effluent (DE-1NN).

(1) EPA's analysis of the February samples showed mer-

owenstem. sanocen, GUKY levels of 220 ppb in the treated effluent and 970 ppb in the

ROCHIN, KOHL & FISHER
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744 BROAD STREET
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Lotal plant effluent (DE 1-00 dated February 1971). Ventron was
hot even discharging the mercury-bearing effluent from its manu-
k acturiﬁg operations during the February éampling and so adviséd ,
PA (DE4-DD). EPA's analysis showed that Ventron was discharging

pproximately 0.1 1lb./day mercury even without production occurring}

(j) On February 17, 1971 Ventron's plant engineer re-

orted to Ventron'é-éice.president Joseph Bernstein the fact

he;e was a 50% increase or more in mercury concentration in the
ffluent from the concrete treatment tank adjacent to Building 18
o the final measuring point at the weir (Memorandum from F.H.
ilson to Joseph Bernstein dated February 17, 1971).

(k) At first Ventron's plant engineer attributed the
increase to the incomplete flushout of the lines. (Id.)

(1) In February 1971 within Ventron personnel discussed
he increase in mercury from treated to toal efluent with EPA's
ohn Ciancia and imputed it to mercury in the waste'linés (DW-2).

'(m) EPA advised Ventron that the residual in the lines
ught to flush in three to four weeks (DW-2).

(n) The DEP, which had continued to sample Ventron's ef-
luent, reported mercury results of 950 ppb in the final effluent

rom a March 2, 1971 sampling (DV—97).

2. Ventron Commences Phase II

(a) Phase I had reduced processed effluent but had re-
ealed a new and unknown source of mercury 2 to 4 times larger

han the process waste. This became known as the residual problem.
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‘cury after February 22, 1971 were discribed by Ventron as part of|

"sump and a pump (Memorandum dated March 19, 1971 from E.M. Mykowski
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12. Ventron Commences Phase II

(a) Phase I had reduced processed effluent but had re-
vealed a new and unknown source of mercury 2 to 4 times larger
than the process waste. This became known as the reéidual problen.

(b) Efforts to further reduce plant discharge of mer-

Phase II (Faye Tr. I at p. 89). Plans for Phase II commenced
March 8, 1971 (Memorandum from F. Wilson to B. Faye dated March 8,
1971). o '

(c) Phase II was to be é secondary tréatment syétem.
It called for isolation of existing lines ana drains, repiping, re-

covery tanks, treatment of settled sludge, and installation of a

to JHB, JGH, FHW).
/ .
(d) As Phase II was initiated, the residual problem
did not terminate; mercury in total plant effluent appeared in

guantities as much as ten times greated than treated effluent.

(O'Rourke Tr. at pgs. 84-85).

(e) EPA's John Ciancia dis;ussed with Barry Faye,
Ventron, once more the mercury-laden sludge in Betry's Creek in
the vicinity of therdischarge (DE4-ApA).
(£) On May 6, 1971 in_a mémorandum to EéA'sRegional
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Office, John Ciancia, EPA, recommended as priority a meeting with
Ventron (DE1-0000). |

(g) On May 6, 1971 Ventron contactéd James O'Rourke,
Ph.D., Metcalf & Eddy, Inc., for an advice account concerning
its effluent problem. O'Rourke met with Bernstein and wilsoq/,/
to discuss their water problems (0O'Rourke Ex;'z,vdated May 6,
1971; O'"Rourke Tr; at pgs. 10; 15-16).

| (h) On May 27, 1971 Ventron representatives and
O'Rourke met with EPA to discuss the company's mercury abatement
program and its progress- toward complianée with the 0.1 1lb./day
mercury diséharge limit (Berhstein Tr., 9/21/76, at p. 195).

' (i) Ventron informed EPA that it planned to replace
its treatment system with a final system by June 30, 1971
(DE4-DD).
| (3) Ventron-admitted‘that the residual mercury problém
appeared significant (DE4-00).

(k) 1In their discussions, Ventron and:O'Rpurke con-
cluded that mercury in the groundwater and soil could be infil-
trating the underground lines (O'Routke Tr. at pgs. 45-47;
54-55).

(1) At the meeting of May 27, 1971 Ventron told EPA
that it attributed the problem to either mercury that had accumu-—
lated in or infiltrated into the underground lines (DE4-DD).

(m) EPA informed Ventron that‘it must eliminate all
new sources of mercury discharge.

(n) EPA advised Ventron that it must reduce its total
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mercury discharge, including the residual, to less than 0.1 1lb./
day (DE4-DD; O'Rourke Ex. 4). |

(b) EPA directed Ventron to submit bi-monthly réports
of daily sampling for treated mercury-bearing effluent and overall
plant effluent until Ventron implemented a new abatement program
and until the level.of mercury discharge met EPA's standards (DE4¥
DD; O'Rourke Ex. 4). .

(P) Ventron admitted that until February 1971 its
"typical"™ mercury discharge was in the range of 2.0 to 4.0 lb/day
(DW-6) . |

(g) By letter dated June 4, 1971, Ventron admitted that
since February 1971 the mercury content of the total plant efflu-
ent averaged higher than the mercury—bearing treated effluent
(DW-6) . |

(r) Ventron claimed that.thé increase was due to
residuals in thellines and leaching into the lines (DW-6; .Faye
Tr. II at pgs. 144-145),

(s) O'Rourke testified that in his recollection the
term "residual mercury" was used to signify that mercury in ground
water or iﬁ the soil at the site. He discussed this topic with
Faye and Bernétein (O'Rourke Tr. at p. 20).

(t) Ventron intended to replace the underground
line which conveyed all plant efflﬁent streams to the collect-
ing basin prior to discharge through the drainage ditch to

Berry's Creek to alleviate thé residual problem. (DE4-DD).
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'New York.

tem (Phase II) during the week of July 19, 1971.

‘ (aa) On June 8, 1971 the DEP sampled and analyzed
Ventron's final plant effluent (DV-93).

(bb) On.June 22, 1971 thé DEP informed Ventron's plant
manager, Barry Faye, that the laboratdry results revealed a mer-
cury content of 5,800 ppb (5.8 ppm) (DV-93; handwritten notes
dated June 22, 1971). | )

(cc) Faye admitted that mercury levels were high in
early June 1971 but asserted that Ventron's currént corrective
measures would reduce the discharge to 0.1 lb/day (handwritten
note dated June 22, 1971).

(dd) Sometime prior to July 8, 1971, O'Rourke visited

the plant site in the company of Ventron's Faye and Hoffmann

(O'Rourke Tr. at pgs. 35-36).

13. Ventron Completes Installation of Phase II

(a) On July 9, 1971 Ventron met with EPA officials in

(b) Ventron informed EPA that it expected completion

of the final steps of installation of its secondary treatment sys-

(c) Ventron stated that it could not accurately assess
its system's efficiency until August 1971.

(d) Ventron claimed its system would meet at least the
federal standard of 0.1 l1b/day.

(e) EPA expressed concern about the high and inconsis-
tent values of mercury indicated in Ventron's sampling reports

(DE1-WWWW) .
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(£) Ventron suggested that the reported results were
due to an error in the sampling method (DE1-WWWW) .

(g) EPA doubted that this could be the cause of such

gross error (DEl-WWWW).
(h) EPA raised ageiﬁ with Ventron the problem of resi-

dual mercury (DEI—WWWW}.

(i) Ventron admitted it did not know the actual extent

of the residual problem.

(J) Ventron stated it would not evaluate the residual
problem until Phase II was operational. »
| (k) Ventron replied that it was replaciﬁg old pipe in
the collection network.
(1) Ventron requested additional time until its secon-
"dary treatment system was operational. o
(m) - EPA agreed to defer temporarily any decision on the
residual problem.

(n) EPA reiterated that its standard of 0.1 lb/day of

mercury in the plant's discharge was a short term goal (DEl1-WWWW).
(o) EPA informed Ventron it ultimately expected total
elimination of all mercury discharges (DEl-WWWW).

(P) EPA directed Ventron to increase its effluent dis-

charge reports frem weekly averages to daily reports (Faye Tr. II
(q) EPA directed Ventron to submit an explanatory

owenstem. sanoien, || Statement of its mercury treatment problems, specifically, the

ROCHIN, KOML & FISHER |
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residual problem (DEl1-WWWW; Memorandum of Record dated July 20,

1971).

(r) By letter dated July 22, 1971 (DEl-YYYY), Ventron
set forth the “pnique" problems effecting its effluent and its
control and treatment. |

(s) Ventron admitted an énormously high volume of mer-
cury used in its oéerations (DE1-YYYY).

(t) Ventron admitted that from January 1971 to June
1971, it produced 495,366 pounds of mercurial products which con- |
Il tained 347,629 pounds of mercury (DEl-YYYY).

(u) Ventron blamed the age of the facility; the re-
siduals in the drains, and the age of the sewer system for the

high level of its residual mercury discharge and the difficulties

It of controlling the residual (DEl1-YYYY). It did not allude direct-

ly to mercury in the soil.

14. September 1971: EPA Inspects Site.

(a) By letter dated August 17, 1971, Ventron trans-

mtted to EPA the bi-monthly report of its daily plant effluent
log for the weeks of July 19 and July 26, 1971 (DW-7).
(b) Ventron's Barry Faye admitted discrepancies be-

tween treated and total plant effluent discharges (DW-7; Faye Tr.

II at pgs. 195-196).
(c) In August 1971 Faye hypothesized that inadequate

sampling methods could account for low treated effluent discharges|

LOWENSTEIN. SANDLER. versus high total effluent diSCha.r.ges (DW-7).
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total plant effluent (DE1-CCCCC).

(d) EPA requested additional information from Ventron
on the specific sampling methods used (DE1-CCCCC).
| (e) 'EPA requested clarification of the reported discre-

pancies between the mercury content of the treated effluent and

(f) By lettér dated August 31, 1971 to EPA, Ventron
acknowledged the discrepancies and the residual problem (DEl~-
FFFFF).

(g) . Ventron stated it reéuired additional time before
it’coqld focus attention on-a solution to the residual problem
(DE1-FFFFF). V

(h) Ventron's "immediate goal [was] to reduce new dis-
charges (those out of the new secondary treatment system) to. with-
in the current criteria." (DE1-FFFFF).

(i) Ventron asserted ﬁhat "the resolution of the re-
por ted discrepancies'and potential residual contamination, must
of necessity .wait for the attainment of precise control and accur-
ate measurgment of new discharges." (DE1-FFFFF)

(J) In September 1971 EPA's William Horner expressed
concern that "Ventron Corporation [was] either not being complete-
ly candid with [EPA] or that the Corporation [was] not dding its
leéel best to eliminate problems it [was] having in sampling the
nature and extent of its mercury discharge.”™ (DEl1-XXXXXX, dated
September 9, 1971) |

(k) EPA decided to schedule an on-site inspection of

the Ventron plant (1d.).
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|l disorderly analytical lab [was] not conducive to believable

(1). - On September 16, 1971, EPA's inspected the Ventron
site (DEl1-DDDDDDD).

(m) During the inspection, Ventron personnél provided
EPA with’internally prepared schematic charts of the plant, the
effluent sewer éyStem and the secondary mercury removal system
(Phase II) (DE4-DD).

(n) EPA personnel noted "immediately extremely poor
housekeeping throughoﬁt the plant" (DEl1-DDDDDDD).

(o) EPA personnel observed that "the unkempt and
analytical data." (DEl—DDDbDD) -

(p) EPA's Horner discussed with Ventron his concern

that the amount of mercury in the total plant effluent exceeded

that in the treated effluent (DW-8).
(q) Horner advised Ventron of his strong feeling "that

it [wasj residual mercury in the ground that [was] entering the
total effluent discharge." Ventron has admitted Horner. "was
adamant on this point" (DW-8).

(r) EPA (Horner) requested Ventron to maintain and

| submit a record of rainfall to determine the existence, if any,

of a corfelation between heavy precipitation and high values
of mercury in its plant effluent discharge (DW-8).

(s) EPA recommended that Ventron again coordinate
its analytical efforts with EPA-Edison Technical Branch on
idenﬁical effluent samples to determine any‘inconsistencies

in methods and techniques (DW-8).
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14. Ventron Consults Metcalf & Eddy

I 1971, ventron (Wilson) contacted Dr. O'Rourke, Metcalf & Eddy,

(t) EPA recommended that EPA-Edison conduct ad-
ditional sampling at various iocations along theAPlantsd"-
charge line (DW-8).

(u) EPA directed Ventron to perform mercury assays
on soil samples (DW-8).

(v) After EPA's (Horner, Tidwell) inspection tour,
Ventron's Barry Faye and Frank Wilson concurred that "it [was]

difficult to see how sampling can be the culprit . . . " (DW-8)

(a) Shortly after the EPA inspection of September 16,

Inc. (DW-8)

~(b) O'Rourke and Wilson discussed the difference be-
tween total mercury and mercury in process waste water. They
agreed the age of the facility made it a distinct possibility the
extra mercury was as a result of mercury in the soil and in the
ground water (O'Rourke Tr. at pp. 45-46). O'Rourke stated to
Ventron that "in his estimation, the best ecological solution was
to leave the plant soil as is. It [was] his qpinion that in all
probability, the majority of that which is going to leach out to
any reasonable degree has already léached out." (DW-8; O'Rourke
Tr. at pp. 45-46.)

(c) O'Rourke based his opinibn on the retention capa-

city of the soil and the oral descriptions given to him as to the
uses of the plant site over a long‘period of time (O'Rourke Tr. at

p. 47).
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" material were to be removed from the site to eliminate mercury

(d) O'Rourke discussed with Ventron personnel that if

- -

leaching from the soil, there would still be a disposal problem:

"The problem really would not have been solved, merely relocated.

g

The amount of soil involved would have been considerable (O'Rourke
Tr. at p. 49). After the EPA visit of September 16, 1971, Wilson
discussed removal of contaminated soil with O'Rourke. Wilson re-
ported that O'Rourke raiSéd with Ventron the question "that were
the plant property to be excavated, where would the excavated
material be disposed?" (Dw-8); O'Rourke Tr. at pgs. 49-50).

(e) The chief chemist of Ventron, Magier, admits that
there were significént quantities of mercury in the open pits
on site. His laboratory at Ventron analyzed samples of the soil
in analyses separate from that latér perforﬁed by Metcalf & Eddy |
(Magier Tr. at pp. 11-12) Magier claimed Bernstein had direct
knowledge of this sampling (Magier Tr. at p. 13).

(f) Ventron admits that at one time the laborétory re-

ceived and analyzed samples of sojl--for determination of mercury

content "to see if it were rich enough" to reclaim. (Cadmus Tr.

at pgs. 67-68)

(g) Ventron admits "[t]lhere was mercury present but

not at an economic level to be processed" (Cadmus Tr. at p. 68).

16. Fall 1971: EPA Increases Pressure on Ventron to Investigate
Sources of Continued Mercury Discharges.:

(a) By letter dated September 17, 1971, Ventron

transmitted to EPA ‘its bi-monthly report of daily effluent dis-
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charges for the weeks of August 16 and August 23, 1971 (DEl-
GGGGG) .

(b) Ventron's mercury content of total plant ef-

fluent reported on August 27 and 28, 1971 coincided with heavy
rainfall (DEl1-GGGGG).

(c) Faye stated that the reported flow wés unusually
high and represented abundant ground water runoff from rainfall.

(d) By letter dated September 27, 1971, EPA in-
3 dicated dissatisfaction with the results of Ventron's analysis.
C; . (DW~9) |

(e) EPA (Horher) stated that the data indicated "that
some other factors [were] operating in additionAto runoff water
to gontribute to the total discharge at [thé Ventron] plant."
(DW-9)

(f£) Ventron's reported data for the period August 29,

1971 through August 29, 1971 revealed a consistent, upwardly
biased pattern for total effluent meréury discharge as compared
C; to treated effluent mercury discharge.
(g) Ventron's August 1971 daily effluent data showed
that mercury in the total plant effluent was on the average 50%
.. higher than that in the treated efflﬁent.
(h) By letter dated September 27, 1971, EpA-direqtea

Ventron to improve housekeeping procedures, remove potential areas.

and conditions for mercury conamination, such as inadequate

curbing, and institute and maintain a clean analytical laboratory

LOWENSTEIN. SANDLER. (DW-'g ) .
ROCHIN. KOHL & FISHER
COUNSELLORS AT LAaw
744 BROAD STREETY
NEwanx, N. J, 07102
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(i) EPA advised Ventron that EPA personnel wbuld be
implementing a sampling program (DW-9).

(j) Ventron transmitted the EPA's September 27, 1971
advisory letter and Ventron's August 1971 effluent data to its
consultant, O'Rourke and requested a meeting with him to dis-
cuss the situation (Wilson Ex.2, dated October 4, 1971).

17. October, 1971: Ventron Commences Limited Soil Sampling;
EPA Reinspects Site and Samples.

(a) On October 12, 1971 Ventron notified EPA that
it was commehcing sampling and analysis of ground water and
soil (DW-10). |

(b) Ventron informed_EPA that its plant would be
shut down for the Thanksgiving holiday and for the Company's
inventory for the period Novembef 25 thrqugh November 29, 1971
(DW-10; Faye Tr. III at pgs. 41-42). |

(c) During the four-day shutdown period, there would
be no processing of any mercurials.

(d) Ventron intended to conductAa sampling of its
"various effluent streams during this period and perhaps shed
some light [on] where non-processed mercury [was] entering
[the] effluent stream." (DW-10; Faye Tr. III at pgs. 41-42;
44-45)

(e) On October 22, 1971, EPA pérsonnei teturned to
the Ventron site and obtained five samples of liquid and one

sample each of soil and sediment (DE1-KKKKKKK).
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fluent leaving the planﬁ than thai in the mercury-bearing ef-
fluent immediately after treatment (DW-152).

'(p) EPA édvised Ventron that there was insufficient
variation in Ventron's analytical methods and techniques to
justify the anomalous results (DW-152). '

(g) EPA requested Ventron to undertake.a detailed
study to determine the likely sources of the additional mercury
(DW-152).

(r) EPA agéin explicity raised the possibility of
mercury-saturated soil (DW-152).

(s) EPA directed Ventron to carry out a detailed
analyis of all flows and "strategic soil samples" (DW-152).

(t) "We [EPA) request this answer to include mercury

concentration in all significant 'non-mercurial' processes and

|| various soil samples, within six weeks." (DW-152)

(u) EPA reminded Ventron that the Thanksgiving shut-
down would provide an opportunity to determine the background
of mercury levels in the drainage system‘(DW—ISZ).

(v) By handwritten memorandum dated November 4, 1971,
Ventron's Frank Wilson transmittedﬂtd O'Rourke a copy of a

decision in a matter entitled Rhodia, Inc. v. Harris County,

et al., 2 ERC 1906. Wilson noted that in addition to Ventron's
potential interest in the manufacture of arsenicals, "This may
be of interest re Wood Ridge..."™ 1In Rhodia, the Texas Court of

Civil Appeals modified a temporary mandatory injunction requiring
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Rhodia, a chemical company to prevent arsenic waste from entering
public waters and to clean up arsenic in land around and adjacent
to the company (O'Rourke Ex. 1l).

- (w) After receipt of the EPA's November 16, 1971
letter, Ventron retained Metcalf & Eddy to conduct a soil
sampling program along the wasteline and at the pipe depths
(O'Rourke Ex. 13).

(x) Ventron simultaheouSly resolved to investigate
internally othér potential sources for the residual mercury.

(y) On November 24, 1971 the DEP notified Ventron
that based on samples taken November 4, 1971, its final ef-
fluent was unacceptable, particularly with respecﬁ to the
mercury content (DV-681).

(z) The DEP warneq_Venfron that if the final ef-

fluent was not improved significantly, "appropriate action

would be taken" (DV-681).

‘(aa) In response to the DEP, Ventron reported the
EPA's review and surveillance of its mercury recovery system

and invited DEP personnel to visit the plant to discuss the

' DEP's goals and objectives as they applied to Ventron (letter

dated December 22, 1971, wWilson Ex. 2).

(bb) Data obtained during the Thanksgiving shutdown
demonstrated th;t.by November 1971 total mercury discharge was
virtually unaffected by the absence of mercurial processing

(DE1-CCC with daily effluent log annexed).
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18. Ventron Conducts Dye Test on Sewer Lines.

(a) The sewer lines carried all Ventron effluent, mer-
cury and non-mercury bearing process streams, for discharge to
Berry's Creek. In late 1970 or early 1971, Ventron's Barry Faye
conducted a test in an effort to trace the sewer lines (Faye Tr.
| III at p. 69).

(b) Faye inserted fluorescent dye into floor drains

and underground lines and looked for evidence of the dye down-
3 stream (Faye Tr. III at pp. 69-70).

(c) Betweeh August and December 1971, Ventron exca-
vated at points along the underground pipes at the Ventr@n prop-
erty to determine the origin of certain sewer lines (Faye Tr.

[ 111 at p. 68).

(d) During an examination of the excavation, Faye
found evidence of the dye outside the sewer line (Faye Tr. III
at p. 72).

(e) When Ventron opened up an excacation which con-
tained some water, there appeared some evidences of the fluores-
cent dye (Faye Tr. III at p. 74).

(f) The dye observations were adjacent to known sewer
lines on the Ventron property (Faye Tr. III at p. 74). o

(g) Ventron admits that it could not explain how the

| evidence of the dye which had been inserted into the sewer line
|

reached outside the sewer line (Faye Tr. III at p. 72).

19. January 1972: Metcalf'& Eddy Soil Study.

IWENSTEIN. SANDLER,

)CHIN, KOHL & FISHER (a) On or about January 5, 1972 Craig Testing Labora-
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tories, Inc. commenced sampling at locations at the Ventron site
(O'Rourke Ex. 14).

(b) Soil samples, taken at depths of 3-1/2 to 5 feet,
together with samples of groundwater which accumulated in the test
‘borings, were obtained by Metcalf & Eddy personnel. (O'Rourke Tr.
at p. 59) |

(c) The soil sites were selected to be close to drain-

age lines and near major process areas (O'Rourke Tr. at p. 59).
The purpose was to investigate the mercury ieaching from the
groundwater and contributing to the discrepancy in total mercury
emanating from the plant (O'Rourke Tr. at pgs. 84-85)

(d) The soil and groundwater samples were sent to
'Metcalf & Eddy;s Boston laboratory for analyéis (O'Rourke Ex. 14).

(e) Metcalf & Eddy issued its laboratory report on or
about January 18, 1972.

(f) The groundwater data is based on totai mercury.

(g9) The groundwater data revealed mercury content in
the range from 5500 ppb to 2,000,000 ppb (DW-13; DW-14).

(h) The lowest ranges we;e_found‘in those sampling
points located furthest from the mercury processing activities
(O'Rourke Ex. 14, sample location plot plan‘énnexed thereto).

(i) The lowest level of mercury in groundwater were
found in samples obtained from that portion of the site, an area
|| Presently designated as Lot 10A, the U.S. Life property.

(3) The highest levels of mercury in groundwater were
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4. leaching of residual mercury in the wastelines; and 5. dis-

reported from samples obtained along the eastern perimeter of the
properté and at the southeast cornef, an area presently designated
as Lot 10B, the Wolf property.

(k) Metcalf & Eddy's analysis of mud samples indicated

mercury levels ranging from 5 ppm to 375 ppm.

\ .

20. Ventron Meets with EPA; Discussion of Residuals and Other
Sources of Contamination. _

(a) By letter dated-January 14, 1972, Ventron issued its
analysis of the "apparent anomaly" between the mercury content 6f
the total plant discharge and that of the;effluent immediately
after treatment (DEl1-WWWWW). '

(b) Ventren acknowledged that inadequate sampling and/
or analysis did not éubstantiate "the significant difference"
between these data (DEl1-WWWWW).

(c) Ventron concluded that there were "unexpected mer-
cury inputs." (DE1-WWWWW)(Hoffman Tr. at pgs. 30-31).

(d) In its letter of January 14, 1972, Ventron cited
five possible sources of mercury contamination:

1. infiltration of groundwater contaminated with mercury
leached from deposits in the so0il into the underground-waste—
line; 2. surface runoff into storm sewers of rainwater con-
taminated with mercury from surface deposits; 3. surface run-

off of contaminated overflow from collecting pits-and basins;

charge of contaminated "non-mercurial" streams into the waste

system (DEl-WWWWW; Hoffman Tr. at p. 31).
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(e) Veptron»diséhssed each of the possible sources of
contamination, with one exception, that of soil contamination.»

(f)‘ The discussion pertaining to contaminated ground-
water infiltration is absent from Ventron's letter of Januéry 14,
1972.

(g) On January 17, 1972 Ventron representatives and
Dr. O'Rourke met.with EPA officials in New York to discuss the
reason for the continued and unacceptably high levels of mercury
‘diécharge in total plant effluent despite Ventron's improved
treatment of its mercurial wastewater streams'(DW-lss).

(h) Ventron's Barry Faye orally‘presented Ventron's
explanationvof the poséible sources of contamination as oqtlined
in the January 14, 1972 letter (DW-155; DEl1-WWWWW).

(i) Ventron identified two major sources of additional
mercury.

(J) One possible source was pre&iously unsuspected

input into the sewer system from the boilers (DE1-WWWWW; DW-155).

(k) The othef possible source was contaminatioh of
existing lines and basins (DE1-WWWWW; DW-155).

(1) The EPA raised the issue of contamination of the
soil around the Ventron buildings (DW-155).

(m) Ventron (Bernstein) stated itAwohld be amenable to

‘sealing the ground with tar or oil to alleviate the mercury dis-

Icharge problem (DW-155; O'Rourke Tr. at pgs. 87-88).

(n) O'Rourke and Bernstein discussed chemical mobili-
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hersoil to prevent migration. several possible ap~

re- discussed, along with the possibility of removing or
of the contaminated soil (O'Rourke Tr. at pPgs. g88-89).
(o) O'Rourke raised the question whether the problem is

iform contamination or isolated spots of severe contami-

(O'Rourke Ex. 15)-

<

(p) Ventron admltted that it was processing continuouslj

g quantities of mercury (DW-155) .

(g) Ventron conceded that despité increased mercury
ercury discharges were decreasing in treated effluent but
higher at the weir (where total mercury was measured)
O'Rourke EX. 15; DEl—WWWWW). |

(r) The discharge at the weir was 10 times higher than
rocessed effluent (O'Rourke Tr. at PP 84-85)

(s) By letter dated January 26, 1972: pr. O'Rourke |

tted to Ventron +he Metcalf & Eddy laboratory report and

ig Testing Laboratories, Inc. boring report (O'Rourke ExX.

(t) BY letter dated Feb:pa?y 24,'1972, Vventron forwarde
aié Testing and Metcalf & E4AY documents to the EPA (DV-44) .
(u) Dr. o0'Rourke did not do any 51gnificant r?search in
iterature on the subject of mercury in 5011. ge did consult
pr. Sawyer of Metcalf & EAAY regarding the types of mercury
unds that were deposited and how they might be jeached from

s0il. Dr. O'Rourke concluded fro m his discu551ons and general
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ground that soluble mercury would be transported by the ground-
r and that surface water percolating through the soil would
e migration of soluble mercury (0O'Rourke Tr. at pgs. 71-72).
(v) Ventron's chief.chemist, B. Magier, Qas not asked
opinion relating to the mercury in the soils at the Ventron

(Magier Tr. at p. 23).

EPA Responds to Ventron's Soil and Groundwater Study.

(a) On or about March 3, 1972 EPA's legal advisor,
iam Horner, requested assistance frém EPA's technical staff
etermine whether Ventron's soil and g;éundwater 'study had
red their recommendations in the matter (DE1-JJJJJdJddJd).

(b) On or about March 15, 1972, Marcus Kantz, an EPA

ical engineer, considered the data and recommended chemical"

essing to retard leaéhing of the mercury into the discharge

e (DEl1-MMMMMMMM) .

(c) Kantz recommendedvﬁhat Ventron extend its abate-
t efforts to include trapped mercury in the soil (Id.).

(d) For the period December 13, 1971 through February
1972, the mercury level in Ventron's treated plant effluent
raged (.038 lbs./day while total plant effluent averaged .36
. /day.
(e) The total mercury discharge into Berry's Creek,
rluding treated and untréated wastes, averaged 4.0 lbs./day.
Qwéﬂ(f) Kantz recommended that Ventron be encouraged to
e tﬁeir ground preceded by chemical immobilization of the

apped mercury.

-44-




(g) By letter dated March 31, 1972, the EPA issued its
official response to Ventron's mercury sources analyses and abates

ment plan (letter dated January 14, 1972) and its groundwater and

soil data (Metcalf & Eddy Report; letter dated February 24, 1972)|
(DW-153).

(h) 1In the letter, EPA acknowledged the efforts made by
Ventron in enacting this abatement program (DW-153).

(i) EPA advised Ventron that it devoted insufficient
attention to the area of groundwater infiltration.

(3) -EPA_requested Ventron to "evaluate as soon as pos-f
sible the feaSibility of chemically immobilizing the mercury trap+
ped in the soil around [the] plant and then paving this over.”
(DW-153)

(k) After March 1972, there is no evidence that]Ventron
required Dr. O'Rourke's serviceé in evaluating the ground water
data or in preparing a report on the grounawater data. Dr.
O'Rourke was not consulted with respect to the EPA's March 31,
1972 letter (O'Rourke Tr. at pgs. 103-106; 133).

(1) By‘letter dated April 25, 1972, Ventron submitted
its interim progress report to EPA on its abatement program (DW-
154).

(m) Ventron reported that its efforts to control spills

onto the ground, . curb overflowing pits, and eliminate a previously

unidentified input at basin "C" located between Buildings 13 and

ST e: SANDLER. 18 had reduced the volume of plant discharge from values in ‘excess

IOCHIN, KOHL & FISHER
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of 100,000 gaIlons to 50,000 gallons (DW-154; Hoffman Tr. at pgs.
53-54).

- =

?n) Ventron admitted that this reduction of effluent
quantity did "[n]bt necessarily" indicate a change in mercury
quantity of the plant effluent (Hoffman Tr. at p. 54).

(0) Ventron reported that after the conversion of the
vacuum pump and plugging at basin "C", the mercury in the treated
and total plant discharges appeared to bé eéualizing (DW-154).

| (P} Ventron stated tﬁat toﬁal plant effluent had de-
creased by one order of magnitude (DW—1545.‘

(q) Without further explanation, Ventron asserted that
subsurface infiltration appeared as a minor source of mercury in
total plant discharge (DW-154). |

(r) Ventron advised EPA it was "inclined to believe
that chemical soil immobilization and yard paving [would] not be

required." (DwW-154)

22, March 1972-October 1972: vVentron's Residual Problems Persist

(a) Ventron reported to EPA excessive mercury discharges

in its final plant effluent between April 11, 1972 and April 18,
1972 (DE1-HHHHHH).
| (b) Ventron claimed thatjaﬁ atypical mix of chemicals
and desludging of the line caused the objectionable mercury levels
(DE1-HHHHHH) .
(c) Ventron informed EPA of the installation of a large

sewerage tank as a "failsafe" system in preventing further high

levels;

=




(d) EPA expressed belief that thé corrective measure
ubt;dly reduce the chance of objectionable mercury dis-
‘anating from the treatmeht facility but that the tank
affect mercury from residual sources (DE1-NNNNNNNN

24, 197?).

(e) EPA expressed its intention to urge Ventron to in-

plan immediately to reduce residual mercury discharge

inue close supervision of Ventron's activities (DEl-

). ;
/

(£) In or about June 1972 Vention discovered a leakage

minated effluent in the vicinity of buildings 13A and 18.
(g) Within ventron, personnel suggested certain correc-
sures, including the addition of a tile pipe and a pump to

he stream into the treatment system (Memor andum dated June

(h) ventron projected completion of the corrective meas]
r August 1972 (Memor andum dated June 27, 1972).
(i) Ventron continued to report directly to the EPA its
h1 plant discharges.
.'(j) On or about Septembe;'IB, 1972 EPA's William Horner
ntron's Barry Faye held a telephone discussion (DW-172 dated
ber 21, 1972).

(k) During the telephone COnvetsation of September 19,

Faye did not reveal the discovery of the leakage from build-
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M- - = =+ (1) After September 19, 1972, EPA resolved that Ventron

need only submit -its daily effluent discharge report on a monthly

basis.

23. Ventron Evaluates Economic Feasibility of Wood Ridge Plant.

(a) In or about June 1972 Ventron issued a "Long Range
Facilities Plan 1972-1977."

(Report dated June 1972)

(b) The report concluded: "|[T]he Plant can no longer

meet current mercury exposure limits -- which were tightened in

the last six months. an intensive cleanup and housekeeping cam-

Paign provided perceptible but insufficient improvement; the
plant is a veritable Aegean stable of residual mercury."
(c) Periodic visits by representatiVes of Ventron's

workers' compensation carrier noted mercury in the soil around the

recovery still on the east side of the plant (Bratt. Tr. at P. 73)

(d) Ventron reported in its June 1972 assessment that

"environmental control problems are severe, mainly due to mercury.y

(Report dated June 1972)

(e) Joseph Bernstein, executive vice~president of

Ventron and co-author of the report, recommended continuing opera-

. tions at Wood Ridge and investing in pollution projects "to keep
ahead of judicial enforcement standards"

and "only when forced to
do so.™

(£) Bernstein urged full evaluation be given to the

Proposal to sell Wood Ridge prior to 1nsta111ng any major new
woren,  facilities.

X FISMER
T haw
REET
7102
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1" Sports Authority") (M-3).

(g) On or about September 12, 1972, Ventron issued its
Long Range Environmental Protection Plan (DW=-19).

A (h) In its September 1972 report, Ventron acknowledged
that mercury content of total plant discharge still often exceeds
federal standards (DW-19).

(i) Ventron attributed the excessive discharges to a
known leakage near building 18.

(J) In its September 1972 report, Ventron recommended
suspension of future planning at the plant ﬁntil remedial measures
were installed and the severitf ofvthe problem assessed. (DW-19)‘

(k) Ventron forecasted that‘betWeeh 1973 and 1975 it
would be forced to cease its current practiéé of dumpiﬁg to Berry's
Creek and either establish connection to the Bergen County Sewer
Systeﬁ or install added treatment facilities (DW-19).

(1) Ventron projeéted capital expenditures for environ-
mental control at its plant between 1973 and 1975 in‘the range of
$120,000 and $180,000. (DW-19).

(m) On October 30, 1972, P.L. 92-500, the new federal
Water Pollution Control.Act, became law.

24. February 1972: Sports Authority Discovers Mercury in Berry's
Creek Tidal Marsh - :

(a) In 1971 the New Jersey Legislature established the

New Jersey Sports and Exposition Authority (he:einafte:, the

(b) The Spérts Authority was directed to effectuate
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the development of a recreational fécility in the Hackensack
Meadowlands District.

(c) The Sports Authority commissioned Jack McCormick &
Associates to review the environmental conditions and resources of
the Hackensack Meadowlands, review the proposed site alternatives
and examine and asSess proposed construction plans for the Sports
Complex for its environmental impact.

(d) A draft environmental impact statement was circu-

!
/

lated in June 1972 (M-3). /

(e) Preliminary sampling conducted in the course of
‘McCormick's evaluation of water quality in the Hackensack
Meadowlands revealed the presence of mercury "in unusually high
concentrations in the muck beneath the surface and in the channels
of Berrys [sic] Creek tidal marshf"' (M-3 at p. 33).

(f) "These persistent toxic pollutants [chromium, ar-
senic and mercury] which represent long-term public cost of ﬁnieg-

ulated discharge by private industries,"” McCormick reported, "appear

to be contained principally, in the upper 2 to 4 inches of the subs

|| strate." (M-3 at p. VII-1ll).
(g) Berry's Creek Tidal Marsh is located approximately
. _, : two miles downstream of the property (McCormick Tr. at pgs. 25-26)

- (h) Sediment samples were collected in the Tidal Marsh

on June 5, 1972 and on>June 15 and 16, 1972 (M-5 at p. 39; M-3 at

OWENSTEIN. SANDLER. ' (i) Results of the June 1972 mercury analyses on the
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. sediment samples indicated concentrations in the upper two inches

in the range of 2.3 to 26.0 ppm (M-5 at pgs 39; 41).

. (j)A At the depth of four to six inches, mercury concen-
trations in the June 1972 sediment samples ranged from 7.0 to
208.0 ppm (M-5 at pgs. 36; 41).

(k) 1Intensive water quality surveillance did not com-
mence until January 1973 (M-5 at p. 36).

(1) "The mean concentration of mercury in the Berrys
[sic] Creek tidal marsh (based on 30 analyses) is 34.13 mg./kg.
[ppm] or more than seven times as great as the highest concentra¥
tion reported" in previous studies (M-5 at p. 39).

(m) On or about.July 10, 1972 the Hackensack Meadowlands
Development Commission (HMDC) and the DEP commenced public hear-
ings on-the draft environmental impact statement (M-5 at p. 24;
‘McCormick Tr. I at p. 37-38).

(n) During the July 1972 public hearings on the pro-
posed development of the.Sports'Cdmplex, it was acknowledged that
the Berry's Creek Tidal Marsh, consisting of 130 acres, was con-

taminated with mercﬁrym(M-7A and M-7B).

(o) "The mercury problem is perplexing and no final
Plan has been formulated to deal with the problem. There is no
little question about the severity of the contamination . . .”

(P) Ventron (Faye) was aware of the contamination of

OWENSTEIN: SANDLER, the wetlands ( Fa‘ye Tr. III at: P- 162 ) .
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25. 1973: Ventron Continudes to Report Effluent Dlscharges in
Excess of of Federal Standards

(a) By letter dated March 14, 1973, Faye transmitted

the February effluent report to the EPA (DE1-BBBB).

(b) Ventron's daily plant effluent discharge report
for February 1973 revealed excessive discharges of mercury in
total plant effluent on February 5, 17 and 18, 1973 (DE-1-22Z).

(c) On February 5, 1973 Ventron reported the mercury
level in treated effluent was 0.012 lb/day while the mercury lev-
|[e1 in total plant effluent was 0.820 lb./day (DE-1-223Z).

(d) In the March‘14, 1973 letter, Faye étated that
1the excessive mercufy discharges of February 5, 1973 was caused
by contaminated sediment contained in a collapsed storm sewer
(DE1-BBBB).

(e) Faye reported that the collapsed sewer had been
repaired on March 13, 1973 (DE1-BBBB).

(f) Faye attributed the excessive mercury discharges
in total plant effluent for February i? and 18, 1973 to residuals
in floor trenches (DE1-BBBB).

(g) . Faye explained thét prior to the discharges of

4 Febtuary 17 and 18, 1973, the floor trenches were flushed out
with water (DE1-BBBB). |
(h) Faye reported that "[i]t was not realized that:

a. the sludge contained mercury, and b. the discharges of the

trenches bypassed the mercury treatment system." (DEl-AAAA).
(i) Faye proffered the same explanation to the DEP
OWENSTEIN. SANDLER. (DV“79 ).
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| ERA Ventron's daily effluent log for the period March 26, 1973 to

|| than in treated effluent and in excess of federal standards

'(DE-1-4E).

(J) By letter dated April 18, 1973, the DEP expfessed
its concern about the discovery of the floor trenches as sources
of increased mercury discharges and directed Ventron to reroute
the trench discharges onto the treatment system (DW-31).

(k) 1In the addendum dated May 1, 1973 to its monthly
report, Ventron informed the DEP that it had rerouted the trenched
discharges inﬁo its plant treatment system (DW-32).

(1) By letter dated May 15, 1973, Faye transmitted to
April 29, 1973 (DE-1-4F). /

(m) For the weeks of April 16 and April 23, 1973,

Ventron reported higher mercury levels in total plant effluent

26. January 1973 to February 1974: Ventron Sells the Business of
Wood Ridge Chemical Corporation and the Ventron Site:

(a) No action to sell the plant was taken by Ventron
‘immediately after the June 1972 énd September 1972 assessments.

(b) In January 1973 Robert Petersen replaced Hoffman as
pPlant manager (Petersen Tr. at P. 6),

(c) Sometime between the end of 1972 and beginning of
1973 the negative factors outwelghed the positive factors and
Ventron decided to discontinue the operation (Derderian Tr. III
at,pgs. 238-242).

(d) 1In the Spring'of‘1973, the decision was made to sell

Ventron-Wood Ridge (Bernstein Tr, 9/16/76, at p. 133).
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with a representative of Andover and advised Andover that at that

| time an offer of "$550-600" thousand dollars would make Andover "a

(e) The soil contamination problem was pertinent to the
opinion of some Ventron officers (Derderian) in detérmining to sell

the property (Derderian Tr.,.8/16/77, at p. 213-17).

26.1 Andover Realty Inc.

(a) On February 7, 1973, Leonérd Gero of Andovet'
Realty Inc., met with Bernstein (Ventron).to discuss the value of
the land at the Ventron site. By letter dated February 8, 1973
Andover gave its opinion of a proper initial listing price of the
property.

(b) Between February 1973 and July 1973, Ventron had
dealings with other prospective purchasers (see paragraphs 26.2, |

26.3, 26.4 and 26.5).
(c) ©On July 30, 1973 S.K. Dederian of Ventron spoke

leading bidder," but that an "agreement was imminent with someone
else." |

(d) On Oétdber 29, 1973, Ventrén (Bernstein) sent
Andover a plot plan of the Wood Ridge Chemical site.

(e) On December 20, 1973, Andqver wroté Ventron to
advise that it might have a buyer for the site in Scientific
Chemical Processing of Carlstadt, New Jersey (DW-79).

(f) The same letter reflects that Andover had re-
qguested information on the particulars of the site from McCarter

& English, Ventron's attorneys in Newark, New Jersey.
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26.2 Buschman-DiCioccio

(a) By letter dated May 4, 1973 (DwWw-47), Buschman-
DiCioccio & Co. wrote Bernstein enclosing a copy of the HackensacH

4
>

Meadowlands offical zoning map and stated that "I hope this infor-

mation will be of some assistance to you in your determination of
the property.”

(b) By letter dated May 30, 1973, Buschman-
DiCioccio advised Bernstein that it had received a copy of the

title guarantee'Which it had passed onto~potential‘purchasers for
review.

A question was raised whether any part of the property
fell within the riparian rights claims of the State of New Jersey.

Derderian advised Buschman-DiCioccio on May 31, 1973 that its New

Jersey lawyers (McCarter & English) were looking into the matter
(DW-95).

(c) Carmen DiCioccio visited the plant with

Petersen on several occasions (Petersen Tr. at p. 22).

(d) By letter dated August 8, 1973 from the firm

of Crummy, O'Neill,‘Del Deo & Dolan to Ventron, a proposed agreement
to purchase on behalf of Arrow Carrier Corporation was made, whicH

offer had been arranged through Buéchman-DiCioccio as broker,

- (e) The offer of Arrow Corporation was modified by

Bernstein and the modified proposal appears as Exhibit DW-75.
(£)

Among the provisions modified was one dealing

with the standards of acceptability of test borings to be performedd
OWENSTEIN. SANDLER I by the purchaser. | |
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(g) By letter dated-Adgﬁst,24,‘;973, Buschman-
DiCioccio sent to Ventron "the copy of the boring report, as reg-
uested."’ (DW~89)

(h) Ultimatély, Arrow could not purchase the prop-
erty because of zening problems (Bernstein Tr. 2/9/77, at pgs.

312-313).

26.3 Masi-Boyle

%lr

_ (a) Prior to November 8, 1?73, Vent;on sent to Frec
Torstrup of Masi-Boyle Associates a copy éf the plot plant. Masi-
Boyle acknowleged that it was discussing the property with a number
of -developers, was giving them copies of the plot plan and showing
the property "after clearance with Mr. Petersen."

| (b) By letter dated Novémber 21, 1973, Masi-Boyle
forwarded to Peterson a proposed offer on behalf of Keith Realty

Corporation.

26.4 Others
(a) In addition to the persons and companies iden-
tified in paragraphs 26.1, 26.2 and 26.3,»Véntron‘had dealings withl
Lehman Associates (letter dated October 2, 1973) and Roy Lucas of

James E. Hanson & Co., (letter dated August 24, 1973).

tv

(b) Lucas was a former Ventron employee and college
classmate of Ventron's Bernstein (Bernstein Tr., 2/9/77, at p. 310
(c) On August 24, 1973 Ventron (Bernstein) wrote

Lucas as follows (DW-22):
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: * "Attached is the information we discussed,
TT plus some additional detail which should

be of interest."
26.5 Wolf

(a) By letter dated May 17, 1973, Wolf Realty (B.

Scharf) wrote Venton (Peterson) to acknowledge its listing of the
property for sale (DV-2; Wolf Tr., 9/23/76, at pgs. 125-26).
(b) By letter dated May 23, 1973, Ventron informedj

{| Wolf Realty the property was not to be listed with it as broker

(DV-3; Bernstein Tr., 2/9/77, at pgs. 281-82; Wolf Tr., 9/23/76,
at po 127).

l . “(c) Sometime after May 23, 1973, Wolf called

Ventron (Bernstein) about the property (Bernstein Tr., 2/9/77, at
p. 282).

(d) Sometime prior to June 6, 1973, Wolf made an
oral offer to Bernstein (Bernstein notes dated June 6, 1973).

‘(e) In June and July 1973, Ventron (Petersen) ob-

tained two cost estimates from two separate demolition contractors

for clearing the Ventron property of buildings. The purpose was

to help Ventron in analyzing any offers on the property (Petersen
“ Tr. at pgs. 43-45; 46-48).

(f) On June 13,

1973, Wolf and Bernstein had a fur-

ther conversation regarding offers for the purchase of'Wood Ridge

(memorandum dated June 15, 1973). On one or two occasions, Rovic

(Andrews) toured the plant with Peterseh (Petersen Tr. at pgs.

OWENSTEIN. SANDLER. 22-23) On these occasions Petersen told Andrews the plant
OCHIN, KONL & FISHER ) )
COUNSBELLORS AT Law

744 BROAD STREET

NEWwWARK. N, J. 07102

-57 -




OWENSTEIN. SANDLER.
OCHIN. KOML & FISHER
COUNSELLORS AT Law
744 BROAD STREET
NEWARK, N. J. 07102

{| mented his offer (DW-5).

|| @ver, that there was a riparian rights claim by the State involving

'vised Ventron that under certain conditions the same title guar-

was being shut down because of ai; emission stahdards and OSHA
standards (Id. at pgs. 23-24).

(g) Shortly before July 9, 1973, Wolf spoke by tele
phone with Bernstein (Ventron) (Wolf Tr., 9/23/76, at pgs. 141-42)
By letter dated July 9, 1973, Wolf made a yritten offer to purchase
the Ventron property (DwW-4). |

(h) By letter dated August 10, 1973, Wolf supple-

(i) By letter dated August 13, 1973; Bernstein
advised Wolf that his offer was being passed around the execptive
committee at that time (DV-6; DV-13). |

(j) By letter dated August 14, 1973, Venﬁron in~-
quired of Pioneer Title Guarantee Company whether a policy similar
to that existing on the property could be issued to a subsequent
buyer, "assuming no major changes have taken place in the past five
years." (DwW-134) |

(k) By a letter dated August 16, 1973, Pioneer ad-

antee could be issued to a successor. The letter pointed out, how+

the title, which was excluded from the policy.

- (1) Wolf asked Ventron (Bernstein) for any informa-
tion it had on soil bearing tests (Bernstein Tr., 2/9/77, at pgs.
300-302).

(m) On August 17, 1973 Frank Wilson reported to
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|

Bernstein”that Jim O'Rourke of Metcalf & Eddy had found the Craig
test data showing borings to five feet in depth (Memorandum dated

August 17, 1973). l

(n) By letter dated August 24, 1973, Bernstein sent

a copy of the Craig test boring report to Wolf giving "permission
to contact Craig Testing Laboratories for any additional informg-
tion they might have which is not in the report." (DV-14)

_ (o) By the same letter of August 24, 1973,
HBernstein proposed a form of sales contraqﬁ to Wolf for comments

(DV-14). ;

borings (Bernstein Tr., 2/9/77, at p. 316).
| (g) Wolf sent a copy of the Craig Testing Labora-
tories report to Rutenberg/Kolaraﬁda, his architects. The archi-
tects responded that the boring report was "valueless " ~ (Wolf Tr
8/27/77, at pgs. 1004-1005; Wolf Tr., 11/23/76, at pgé. 235-238)
(r) By letter dated September 13, 1973, Wolf sub-
mitted a formal draft of agreement for review and approval by
Ventron (DV-32; Wolf Tr., 11/23/76, at pgs. 259-61).
(s) By letter dated October 15, 1973, Ventron re-
‘quested the firm of McCarter & English to represent it and deter-
mine if any portion of the site was within the State's riparian
claims (DW-122).

(t) Ventron had used McCarter & English as its
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English for its review his proposed form of option agreement with

attorneys for New Jersey several times over the previous two years
There had been a boundary dispute with Velsicol and other legai
questions.

(u) By letter dated October 22, 1973, McCarter &
English advised Ventron that a portion of the site was within the
State's claims.

(v) On November 1, 1973, Julius Poppinga, Esq.
spoke with Mr, Derderian of Ventron and advised him that McCarter
& English also had in the past represented Robert Wolf. Derderian
advised Poppinga that "we'll do all negotiations.”

(W) On November 2, 1973, Wolf sent to McCarter &

Ventron (DV-33; Wolf Tr., 9/23/76, at pgs. 176-178; Wolf Tr.,
11/23/76, at pgs. 265-270).

| (x) On February 5, 1974, Wolf met with Derderian
and Bernstein in Beverly, Massachusetts, their only face to face
meeting, and there executed the option agreement (DV-42; Wolf Tr.,
8/24/77, at pgs. 815-16; Wolf Tr., 12/1/76, at pgs. 373-74; 382).

26.6 The Sale of Ventron's Mercury Business to Troy
Chemical Co. .

(a) Sometime prior  to November 1973, Ventron en-
tered into negotiations with Troy Chemical Company, Newark, New
Jersey, to sell the mercury chemical business of WRCC to Troy

(Derderian Tr. III at pgs. 192-~93).
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(b) By letter dated November 29, 1973, Ventron sen
Troy's attorney the executed copies of the acquisition agreement
(DW-139). | |

(c) On December 12, 1973, the sale of the business
closed effective January 1, 1974 (Derderian Tr. III at pgs. 193-
194). | | |

(d) From December 12, 1973 through approximately
the end of March 1974, Ventron continued to produce mercury chem- |
icals for Troy at the Ventron site.

(e) Between December 1973 and May 1974, the indus-
trial processes were transferred to Troy's location and many piecels
of equipment were removed from Wood Ridge and transported to Troy
(Ventron Answer to State Interrogatory No. 4; Petersen Tr. at.pgs.
51—52).

(f) After April 1974, certain material was pro-
duded at the Ventron site and stored at Troy.

(g) At the end of March 1974, some mercury produc-
tion operations were terminated. There were some sublimate and
calomel operations that Ventron peasedvon April 4, 1974 (Ventron
Answer to Wolf Interrogatdry No. 4).

(h) All organic mercury manufacturing at Ventron
. ceased on April 15, 1974 (Ventron Answer to>Wolf Interrogatory
No; 4).

(i) All inorgaﬁic operations at Ventron ceased on

April 16, 1974 (Ventron Answer to Wolf Interrogatory No. 4).
ENSTEIN. SANDLER,
CHIN. KOHL & FISHER
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(j) On May 22, 1974, Ventron cancelled its work-
ers' compensation coverage, effective May 3, 1974 (Van Houten Tr.

at p. 7).

27. March 1974: Rovic Construction Co. Arranges for Demolition.

(a) In March 1974, Rovic Construction Co. (hereinafter,
"Rovic") solicited bids for demolition of the Ventron buildings
according to plans and specifications. ' ' -

{b) Rovic entered into a contract for demolition with

!
)

V. Ottilio & Sons (DV-19).

(c) On Maréh 27, 1974, Ventronkéave written permission
for the demolition contractor to leave its equipment on site "out-
side the battery limits" (DW-128). Rovic so informed Oﬁtilio

(PO-14).

28. April 1974: Wolf Exercises the Option.

(a) On April 3, 1974, Wolf requested an extension of
time on the option because of deiays in financing commitments
(Memorandum dated April 3, 1974).

(b) On April 8, 1974, Ventron executed an extension of
the option to April 22, 1974 (Letter dated April 4, 1974).

_ (c) By letter dated April 19, 1974, Wolf exercised the |
option (DV-43; Wolf Tr. 12/1/76 at pgs. 410-12).

29, March-April 1974: Ventron Terminates Operations and Pur-
ports to Clean Up the Plant.

‘(a) Between October 15, 1973 and January 1974, Ventron's

house counsel, S.K. Derderian, became acutely aware of the mer-

WENSTEIN. SANDLER.
CHIN, KOHL & FISHER . :
OUNSELLORS AT Law cury contamination prOblems ' (De;rde.t ian Tr. III at 191-92 ) o
744 BROAD STREETY :

NEWARK; N, J. 07102
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(b) "Late in March [1974] mercury production operations
[at the Ventron site] were terminated.”™ (Ventron Answer to State
Interrogatory No. 22).

(c) On March'29, 1974 Rovic (Joseph D'Amore) discussed
with Ventron (Petersen) a pit located between buildings 18 and 3.

(d) By letter dated April 4, 1974, Petersen informed
Rovic that Ventron would pump out the\pit, backfill it with‘solid
fill and cap it with concrete.

(e) Ventron sent all finished goods to Troy (Petersen
Tr. at p. 51). "By April 1974 there were no longer any stocks of
mercury chemicals remaining at the Wood Ridge site." (Ventfon
Answer to State Interrogatory No. 22). -

(£) ‘“Mefcury chemical production equipment was either
dismantled and transferred to Troy [Chemical Company] as part of
the sale of business, or dismantled and‘traﬁsferred to another
Ventron location in Massachusetts, or in a few cases was sold to
used equipment or scrap dealers" (Id.); |

(g) By letter April 17, 1974, Ventron notified the EPA |
that it had "liquidated” the operation.' | |

(h) "When mercury chemical operations were terminated,
equipment.was flushed out [by Ventron] into the effluent treatment
system. Ultimatély, all of the collection pits, tanks, and lines
were pumped dry, flushed with water, and this washwater run throug
the effluent systém and analysis indicated that there was no mer-

cury being discharged from the system or into the effluent pipes
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[|land were of no use to anyone else. All mercury sludges for re-

[lcovery were transferred to Troy, along with the recovery furnaces.

lpits or tanks which were allowed to remain." (Ventron Answer to

ltreatment system was removed and delivered to -Massachusetts for

leading from the plant." (Ventron 'Answer to State Interrogatory
No. 22). 7
(1) Ventronvs&rveyed the property and cleaned up any
mercury containing waste. Mercury wastes with any value were ship-
ped to Troy Chemical for recovery (Petersen Tr. at pgs. 51-52).
(3) 5In March 1974 [Ventron] contracted with Gaess
Environmental Services for the removal and disposal of small quad—

tites of laboratory chemicals which had no mercury value to Troy,

There were no accumulations of mercury either in containers or. in

State Interrogatory No. 22; Peterseq Tr. at pgs. 51-52). Ail mate-
rials whatsoever Petersen deemed hazardous were removed, and there
were no mercury containing wastes left (Petersen Tr. at p. 53).

| (k) In March and April, the plant site has "dusty and
dirty" with "grey" buildings and piping (Scheil Tr. at pgs. 14-15).
No witnesses recall seeing mercuronn the premises. The last stage
of the clean out was that the floors and trenches were Qashed down,

and the pits were flushed out. After shut-down, the effluent
storage or to Ventron's Chicago plant (Petersen Tr. at pgs. 56-57).

(1) Theiunderground lines were not sealed (Petersen Tr.

at p. 57).
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fldeep subsurface conditions (Id. at pgs. 9-10).

Stermine the quality and character of the soil with respect to bear-

(m) Through the end of April 1974, Ventron personnel

were on site packing up material and equipment for Troy (Magier Tr.

at p. 32).

30. The Ward Soil_Report

(a) In February-March 1974, Wolf retained Joseph Wérd &
Co., soils engineers, to conduct a soils engineering study (Scheil
Tr. I at p. 9).

(b) In April 1974, Ward took test borings to determine

(¢). The Ward soil report dated May 1974 (DV-D) is con-
cerned solely with compressibility and permeability so as to de-.

termine the s50il's ability to support structures, and whether it

1could do so by piles, footings, or other means (Id. at pgs. 10; 15;

DV-D; Wolf Tr. 2/24/77, at pgs. 600-606).

(d) The purpose for which Wolf engaged Ward was to de-

ing capacity, moisture content, and feasibility of ¢onStruction of
the structures on the site (Wolf Tr. 2/10/77, at pgs. 433-34).

(e) It is not custom and pfactice for soils engineers to
test for chemicals for soil pollution. Chemical analysis is lim-
ited to situations where conditions may be injurious to the piles
(if lumber) or footings (if éoncrete) (Scheil Tr. I at pgs. 16-17).

(£) ‘Ward did not perform any chemical tests or analyses |

in connection with its report (Scheil Tr. I at pgs. 16-17).
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{[laboratory and dispersed on floors and work benches throughout sev-

31. May 7, 1974 to May 20, 1974: Abandoned Chemicals and Residues
On-site are Discovered by NJDOL and NJDEP.

(a) On May 7, 1974, cneat§szbrfié, DEP'insp?Qted the
Ventron site. He observed that the plant was abandoned, demolition

equipment was present, and open containers of chemicals were in the

eral vacated buildings (DV-680; DV-645).

(b) On May 7, 1974, Chester Morris, DEP, observed sludge
in certain tanks on-site. He sampled water from a tank. Subse-
gquent analysis revealed that it contained 20 ppb mercury (DV-645
dated May 21, 1974).

| (c) On May 7 or 8, 1974, representatives of New Jersey
Department of Labor (NJDOL) contacted the demolition contractor,
[Ottilio, about chemicals on—site'and scheduled a meeting for May
9, 1974 regarding demolition procédures. (Van Houten Tr. at p;
10; DNJIJM-2). |
(d) On May 8, 1974, Ventron placed a telephone order to
Chem-Trol Pollution Services, Inc., a subsidiary of Gaess Environ-
mental Services, to pick up some drums of chemicals in building 18
(Earthline=-5). .

(e) On May 9, 1974, Chem-Trol removed the laboratory
waste on behalf of Ventron (Earthline-2 dated May 31, 1974, Invoice
No. 4748). | | |
(£f) On May 9, 1974 representatives of NJDOL met with
Ottlllo and directed, by formal order (PO 4), that "no demolition

is to proceed until all hazardous chemlcals and residues have been
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"demolition." (PO-4)

‘l|ferred to could not have been mercury as the property was free of

|Hughes of NJDEP to advise that Ventron had ceased operations in

removed from buildings“ and further orderea that the buildings "be

sufficiently clean so as to prevent any hazard to workmen during

(g) On May 15; 1974, Forrest Griffin of Ventron reporteg
to his superiors a conversation with representatives of DEP. He
noted that DEP expressed “"concern over discharging from weir box
and sludge in tank,"” and "material on floor apd in barrels.”" The

memorandum concludes: "be prepared for several calls as per above

luntil the wrecker has his permit!!!" (Petersen Tr. at pgs. 59-69).

(h) Ventron (Petersen) maintains that the material re-

mercury at the time (Petersen Tr. at p. 61).

&

(i) On May 20, 1974, R.C. Petersen of Ventron met on-
site with the DEP's Chester Morris. Morris sampled water from the
final weir tank. This water sample contained 12 ppb mercury (DV-
637; DV-376; report dated June 6, 1974).

| (3) By letter of May 20, 1974 Petersen wrote Harry

April 1974 and no production activities of any sort were taking
place. Petersen wrote:

Prior to shut down, all mercury chemicals
and mercury-bearing residues were removed
from the plant. Our collecting pits for-
mally part of the effluent control system
were de-sludged and all HG-bearing waste
removed. Natually there remains some re- .
sidual HG in the ground and caked against
the walls and structural members of the
building. The buildings are to be com-
pletely demolished by the soon-to-be new
owner.

o



. Evidently an inspector from your
depar tment observed what was thought to
be a pit full of waste and a waste water
flow into an adjoining prook. This was
not process waste and can only have con=
sisted of ground and/or rain water.

The property changes hands on
May 20th. Either prior or subsequent
to that, I will be glad to answer
any guestions you may have. Perhaps
direct communication with your inspec-~
tor would be most helpful.

(Petersen) admits the mercury‘referred to as being in the
was a result of over 40 years of operating with mercury on<
etersen Tr. at p. 62). '

(k) The foregoing letter was not contaiﬁed in -the files
tron Corporation-as produced pursuant to.discovety. A copy
letter was not sent by Ventron to Wolf or any of his agents
resentatives.

(1) By letter dated May 29, 1974, the DEP notified

n that its inspections of May 7 and May 20, 1974 had "re-
that several containers, pits and vats of labelled chemical
emained at the site as well as one tank of sludge adjacent to
butary at Berry's Creek. In addition, the inspector noted
apcumulations of powdered chemiéals on the floors of the va=
buildings during. the ins?ections." The DEP directed Ventron
igiate all actions necessary to prevent any such waste from
'ing waters of the State, provide DEP with complete analysis
11 materials and waste waters and residues remaining on the
ises, devise a plan for waste disposal, and inform the depart-

of its new plant location (DV-366; pV-633).
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{icals remaining on the ground and on building floors or walls will

|Chemical else we open Pandora's box for them." (DW-36)

(m) By internal memorandum dated June 6, 1974 (DW-364 . 7
Petersen admitted to S.K. Dérderian that "there were undoubtedly
containers of miscellaneous chemicals and accumulated miscella-
neous chemicals on the floors and walls of thé buildings,” at the
time of the May 20, 1974 inspection by the DEP. He wrote that "all“
of these I have judged to be harmless and in fact, safe to leave

on the vacated site." He further stated "any minor amounts of chem-

disappear as the plant continues to be demolished."™ He wrote that;
the materials referred to in the DEP's May 29, 1974 letter no lon-;
ger remained and that they were cleaned up by Gaess after May 7,
1974.

(n) In his memorandum of June 6, 1974 to Derderian,

Petersen suggested that Ventron respond to the DEP letter by saying

there was "no action to initiate at this time since the plant is
shut_down; that materials no. longer remain"; that there is no ne-
cessity for a plan of disposal inasmuch as Gaess had cleaned up

the laboratory and miscellaneous waste, and that there was no new

Plant to name because the plant had been discontinued. He speci-

fically recommended that Ventron "refrain from referring to Troy

\
(o) Ventron formally responded to the DEP letter of
May 29, 1974 by letter dated June 17, 1974 advising DEP that

"responsibilities for the site and any activities on it now belong

with the new owners." (DV-639;'DV-127)..
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‘IMagier Tr. at p. 33). Magier instructed the men in the removal of

“32. The Sale of the Property is Concluded and Demolition Commences.
-(a) May 20, 1974 was the formal closing of the sale of
the property and Robert Wolf became'the owner of the Ventron site.
(b) Shortly after the meeting of May 9, 1974 with NJDOL
personnel concerning demolition (431(f)), Rovic had contacéed
Bernard Magier, former chief chemist with Ventron and employed his

services as a consultant.

(c) Magier became responsible for inspecting and clear-

ing each building for demolition (D'Amore Tr. at pgs. 17-18;

various containers and bottles from buildihgs.
(d)' Magier saw some non-mercuric compounds in bags which
were harmless. There were no piles of material anywhere. (Magier
T;. at pgs. 34; 35-37).

(e) By letter dated May 20, 1974, Magier reported cer-
taiﬁ recommendations concerning demolition of the existing build-
ings (PO-9; Magier Tr. at p. 34) Magier recommended that bﬁildings
2, 4, 5, 6, 7, 14, 15, 16, 17, 19 and 22 could be demolished with-

out any preventive action. He further recommended that buildings
3, 9, 13, 18 and 20 required precautionary measures as specified
in his letter.

(£) On May 22, 1974, representatives of Rovic, in the

presence of Magier, met with representatives of NJDOL. By formal
order of the same date the NJDOL authorized the demolition of

buildingsVZ, 4, 5, 6, 7, 14, 15, 17, and 22 "without any prelimi-
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f{Rovic's John Andrews that necessary precautionary measures had been

nary Qork." It authorized the demolitién of buildings 3, 9, 13,
16, 18, 19 and 20 on the condition that ény remaining chemicals be
removed and the buildings be watered down prior to the commencement
of demolition upon certification of Magier that the buildings were
"acceptable for demolition." (PO-10) |

(g) On May 22, 1974 demolition of the buildings com-
menced (Ottilio Tr. at p. 9).

(h) By letter dated May 30, 1974, Magier infqrmed

taken with respect to building 8, 3, 16 and/20 and that it was his
opinion that these may be demolished without any hazard (P-61;
Magier Tr. at pgs. 40-43). / |

(i) By letter dated June 5, 1974, Andrews formally adé-
vised the NJDOL of Magier's conclusion.

33. May 30, 1974 to June 12, 1974: An 0il Spill in Berry's Creek
Sends NJDEP and USEPA Representatives to the Ventron Site.

(a) Demolition of the Ventron site was in progress when
on May 30, 1974 Hackensack Meadowlands Commission (HMDC) personnel
reported an o0il slick in Berry's Creek. Between May 30 and May 31;
HMDC personnel appeared to trace the 0il to the Ventron site (Memo-
randum dated June 21, 1974; DV-306, dated August 6, 1975).

(bf On June 3, 1974 Coast Guard personnel observedvoil
in Berry's Creek.

/ (c) On June 4, 1974, Andrews of Rovic contacted Tom

Scheil of Joseph S. Ward Co{, Inc. (hereinafter, "Ward") to request
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[[to the Ventron site.

llwater samples of the discharge from the construction site and from |
Berry's Creek. Andrews acknowledged to Ward that Rovic "may pos-
llsibly be cited for polluting Berry's Creek with oil from demolished

tanks" but added he did not "feel Rovic was causing the problem."

The con&etsation related strictly to oil, not to mercury (Scheil
Tr. II at pgs. 157-158; Scheil Tr. I at p. 20; Ward Memorandum |
dated June 4, 1974).
| (d) On June 4, 1974, Rovic contacted U.S. Testing Co.
to sample and inspect the premises for oil.

(e) On June 5, 1974 U.S. Testing Co. inspected the site |
(U.S. Testing Co.-5).

(£) Rovic was eventually cited for the oil spill by the

Coast Guard and a fine was paid.

(g) On June 7, 1974, HMDC personnel observed a red chem-
“ical, possibly mercury, in the water in Berry's Creek. They immed-

iately contacted the NJDOL and the Coast Guard and went themselves

(h) On June 7, 1974, Andrews of Rovic received a tele-
phone call from thé USEPA complaining that tﬁis time there was rund
off of chemicals from the site. NJDEP, on the same date, also
called to complain of chemicals washing down from the site.

(i) On June 7, 1974, the DEP dispatched personnel to thT
Ventron site to take various samples of Berry's Creek upstream and
downstream of the demolition site (DE2-UUU, dated June 19, 1974;

DV-534).
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jover the telephone by David Longstreet of the DEP who in turn re-

fj) On June 7, 1974, Andrews of Rovic called.Petersen
#of Ventron about the statements made B§ EEA and DEP personnel.

Petersen told Andrews that there were no dangerous chemicals aréund
the site, that Gaess had removed from the site all such chemicals.'

7 (k) On June 7, 1974, Ottilio found a five-gallon drum of

chemicals on site (DV-68). _
(1) By telegram dated June 10, 1974, the DEP ordered
demolition to cease and desist, citing an alleged illegal discharge

of June 7, 1974. This telegram (DV-F) was read to Rovic (Andrews)

layed it to Wolf (Wolf Tr., 3/4/77, at pgs. 647-52).
(m) On June 10, 1974, Rovic commenqéd to clean out again
all settling pits and catch basins. Wolf retained Gaess Environ-

wpental Services for these services (DV-F; P-45).

34. The Meeting of June 12, 1974.

(a) On June 12, 1974, there was an on-site meeting among|

representatives of Rovic, the DEP and the EPA to establish the re-

quirements of the [DEP's] telegram order of June 10, 1974 (P-43;
P-59; DV-636). Robert Petersen was present on behalf of Ventron.
(b) At the meeting, Petersen discussed David
Longstreet's letter of May 29, 1974 [paragraph 31(1), supra.] and
advised the DEP that the matter was now the responsibility of Wolf
[and Rovic (Petersen Tr. at p. 71; Dw-127).

(c) Petersen asserted}that the sludge on-site contained

less than one ppm mercury (DW-127; P-43; P-59; DV-636).
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fltamination by mercury and other chemicals but he could not be more

(d)  The DEP obtained a sample of the sludge on-site.
Ana1y51s showed that it contained 17,700 part per billion mercury
(DV-68).

(e) At the meeting of June 12, 1974, Rovic personnel and
DEP and EPA personnel discussed the demolition operation and pro-
cedures to prevent contaminated runoff.

(£) At the meeting of June 12, 1974, the Staté'DEP ad-
vised Rovic that the DEP suspected the soil may be contaminated

and advised Rovic to commence an investigation of soil conditions.

David Longstreet, DEP, informed Wolf there was a good deal of con-

specific than that it was extensive. He suggested Wolf retain an
outside consultant to test (Wolf Tr., 8/29/77, at pgs. 1012-1014).

(g) By letter dated June 17, 1974 (P-59) David

Longstreet of N.J.D.E.P. purported to summarize the agreements
reached at the June 12, 1974 meeting to implement the requirements
of the telegram order of June 10, 1974 (DV-43):

At the meeting it was agreed
that prior to commencing demolition,
action would be taken (1) to collect
and analyze run-off water; (2) to
remove any remaining containers or
drums of chemicals; (3) to plug drain
lines; and (4) to determine mercury
contamination of the soil and if con-
taminated, to investigate steps to
remove, treat or dlspose of it
(DV-636).

35. Demolit;on,Aﬁger June 12, 1974.

(a) On June 17, 1974, Petersen (Ventron) visited the

site "in an attempt to determine whether recent confrontations be-
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Plugged off all drain lines (LePre Tr. at pgs. 52-53).

tween the EPA and Bob Wolf could expand to involve us (Ventron)."
(DW-37; Petersen Tr. at pgs. 66-67). Ventron (Petersen) admitted
hthat "Wolf's problems [with EPA] are occurring because he is re-
quired to wash down buildings prior to demolition (State DOL edict)|.
This causes runoff into the creek carrying residual chemicals from
”the ground and building floors and walls." (DW-37)-

(b) By its letter dated June 17, 1974, the DEP‘stated
that Rovic had agreed at the June 12, 1974 meeting that prior to
continuing demolition it would "lA. dig a lined catch basin (ditch)
around the property at the end of the natural slope to collect run-
off of water and other liqﬁid. The liquid so collected must be
analyzed for mercury, cadmium, iinc, petroleum, and other toxic
materials as required by this Department. The analysis must be
made prior to disposal of the liquid.” (P-59)

(c) Rovic took exception to the provision of paragraph
1A of the DEP's June 17, 1974 letter dealing ‘with a lined ditch.
WAfter discussion with the DEP and the EPA, it was agreed the item
need not be imblemented>(Lepre Tr at pgs. 51-52; U.S. Testing-4,
dated June 27, 1974).

(d) After June 12, 1974, the demolition contractor

(e) A small earthen dam was created at the culvert to
prevent water leaving the site. The water was pumped to tank
trucks and transported offsite for treatment (D'Amore Tr. II at

Pgs. 96-97).
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(£) After June 12, 1974, Rovic collected all runoff

|water used in demolition and pumped it into on-site fuel storage

tanks (Lepre Tr. at pgs. 14; 91-92; D'Amore Tr. II at pgs. 95-96).

(g) After June 12, 1974, Rovic employed the services of
Gaess Environmental Services, Division o0f Chem-Trol Pollution Ser-
vices,'to remove by tank truck the contaﬁinated liquids from the
site (Wolf Tr. 3/4/77 at pgs. 637-641). A copy of the Gaess-Rovic
contracts dated July 19, 1974 and August 8, 1974 was part of a fild
designated P-43 and P-44 (Wolf Tr. 3/4/77 at pgs. 641-42).

(h) Between June 13 and June 24, 1974, U-S Testing Co.

.sampled water and other liquids on and about the site (U S. Testing

Co-6).

(i) By letter of June 17, 1974, the DEP confirmed that
among the matters agreed to at the June 12, 1974 meeting was that
prior to continuing demolition "debris from demolition prior to
June 12, 1974 may be removed if desired as long as water spray is
not required or used." (P-59) |

(j) On either June 17 or June 20, 1974*, EPA's William

((Librizzi and DEP's Karl Birns conducted an on-site inspection (DV-

530).
(k) At the time of their on-site inspection, no demoli~-
tion activity was underway and no debris had been removed from the

site (DV-530, dated June 20, 1974).

* The Andrews letter of June 27, 1974 refers to a June 17,
1974 meeting (Ex. U.S.T.-4); William Librizzi's memorandum
dated June 20, 1974 refers to a meeting of June 20, 1974
(DV-530)
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(1) At the time of their 6n-site inspection, Librizzi
confirmed that "water'discharging'through the drain system and
into the small wet well is being'diverted from the wet well to the

empty fuel tanks located on the property." (DV-530)

(m) At the time of their on-site inspection, DEP's
vBirﬁs and EPA's Librizzi advised Rovic that "(1) the present method
of utilizing drgins and diverting run-off from the wet well to the
empty stqrage tanks ié acceptable providing sufficient pumping is
available to avert overflows. 1In addition, the outlet pipe should
be sealed. (2) Before any new demolition iS'initiatéd, a disposal
method for the liquids and solids collected thus far and in future
operations in the storage tanks should be developed and appioved
by New Jersey EPA and Federal EPA,"¥* |

(n) On June 20,1974, Birns and Librizéi advised Rovic
that "operations to remove rubble thus far collected could be in-
itiated providing that the operation is conductéd in such a manner
as to not cause the removal of surfacé SOil or soilé."

(o) Sometime on or about June 19, 1974, a water leak
began (DV-607 dated June 6, 1974; DV-698). On June 24, 1974, HMDC
called David Longstreet of the DEP to check on the status of the

water. Longstreet advised HMDC:

|

* John Andrews by letter dated June 27, 1974 in referring to
a June 17 meeting with Mr. Librizzi and Mr. Birns states:

"At that time, it was agreed that it would
not be necessary to comply with this item
[paragraph 1a of P-59], but to pump the

. water directly from the last catch basin of
the existing drainage system on the site."
(U.S. Testing - 4),. :
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_ obtained Magier's certification letter dated June 16, 1974 (DW-62).

"It is a break or hole in a pipe
caught ‘'upstream' from Ventron which was
washing onto the property. Otillio has
dug a sump hole on the property 'upstream’
from the actual demolition activity. The
water is trapped in this plastic lined
hole and is pumped directly to the nearest
creek. Thus, the water is no longer wash-
ing over the property and demolition
material and carrying hazardous material
into the creek." (HMDC memorandum dated
June 21, 1974)

(p) By letter dated June 19, 1974, Rovic advised NJDOL

that Magier had certified buildings 9 and 13 for demolition and

(q) On June 24, 1974, U.S. Testing took samples of li-
quid in the tanks (P-3).

(r) On June 27, 1974, U.S. Testing reported that water
in the fuel storage tanks éontain 4.6 ppm mercury (U.S; Testing
Co. - 4).
| (s) On.July 1, 1974, there was a meeting at the job site
among representatives of EPA, DEP and Rovic. Attending also on be-
half of Wolf was Martin S. Tanzer of the United States Testing Co.
[{(DV-620; DV-521; DV-3). |
(t) At the meeting of ﬁuly 1, 1974; Rovic advised DEP
and EPA that the present capacity of 25,000 gallons of the fuel
storage tanks had been reached and additional tanks would be ob-
tained to store the water.

(u) At the meeting of July 1, 1974; DEP advised Rovic

that "it doesn't care if the [Ventron] drainage system is used as
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long as nO‘contaﬁinated waterireéches ﬁaters of the state."™ The
DEP required all analytical data on chemical and residual materialg
-in the drums and tanks be sent to it. At the meeting, DEP advised
the parties present that "it is suspected that the soil is contam-
inated down to ten feet." It insisted that all soil remain on-site
until analyzed. _

(v) Af the meeting of July 1, 1974, the DEP agreed thatj
all masonry rubble, concrete slabs and wood can be disposed of.
Rovic advised DEP it would dump the material in Hackensack or Port
Newark. Rovic advised DEP that the steel debris would be sent to
Jersey City.

(w) On July 1, 1974, Rovic engaged the services of
Modern Transportation Company to provide additional storage capac-
ity for potentially contaminated run-off water from the 51te.
(DV-C, letter dated July 1, 1974 from Modern to Rovic).

(x) On July 2, 1974, Mr. Pike of the DEP/visited the
site for an inspection. Rovic's daily ldg for July 2, 1974 reportsg

that "water under control at all times."

‘(y) Pike reported to Longstreet (DV-626) that on July 2,
1974 "no water was being used" in demolition. ‘Mr. Pike observed a
steel crane was knécking down a steel'éuénset hut (Building 19)
and that no violations were observed. Rovic was pumping water fro#
the drainage collection hole to four tanks on the site. He per-
sonally observed two men pumping out the pit. He also observed
some paqkaged chemicals from one 6f the buildings (DV-626 dated

July 3, 1974; DV-309 dated July 14, 1974; DV-367).
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|larranged with Gaess for the removal of the drums of the chemicals

Testing advised the DEP that it had been retained to perform chem-
ical analysis of run-off water collected and stored in tanks on the

site. U.S. Testing also advised DEP that Rovic had contacted han-‘

1974 "no water leaving site." (DV-16)

(DV-16) .

. (z) On July 2, 1974, Pike instructed the Rovic workmen
to corréct a leaky connection in the pumping hose and advised them
in the future to pump out the pit before it.overflowed (DV-626;
DV-367).

| (aa) On July 2, 1974, the dry chemicals were placed intg
contaiﬁers and stocked on tre south side of the job site. Rovic's

/
LePre ?ummoned Magier who identified the material as a harmless

catalytic agent (LePre Tr. at p. 10l1). On July 16, 1974, Ventron

from the site.

(bb) By letter dated July 2, 1974, Martin Tanzer of U.S.

dlers for the liquid waste material (DV=627).

(cc) On July 3, 1974, representatives of the DEP and
the EPA v151ted the site to take samples at various on-site
places. On that date, the demolition subcontractor was wetting
and demolishing building number 9 (DV~16). |

(dd) Rovic's daily log report states that on July 3,

(ee) On July 3, 1974, U.S. Testing Co. was on-site to

take samples from the fuel storage tanks of the retained water

-80~




IWENSTEIN. SANDLER,
JCHIN. KOML & FISHER
“OUNSELLORS AT Law
744 BROAD STREET
NEWARK, N, J. 07102

llcraimed the only water -leaving the area was from storm drainage on

(£f£f) On July 5, 1974 Longstreet, DEP, inspected the
job site. On that day, Rovic regorded in its daily log that
there was no water run-off from the site (DV-16).

(gg) On July 8, 1974, Michael Pﬁlito of the EPA visited
the site and obserged demolition in process (DV-621 dated July 15,
1974). |

(hh) On July 8, 1974, Polito observed water being
sprayed with a fire hose and from these washings, there was a rate.
of out pouring ﬁsimilar to an open hqse tap.”

(ii) Late in the day of July 8, 1974, EA Faille of the

DEP reported Polito's observations to Rovic's LePre. LePre

the south end of the site being fed from a plant south of the Rovic
site. ,

(3j) By July 9, 1974 demolition of the buildings, except
for a metal quonset hut (building.19) was completed (DV-607).

! (kk) By contract with Rovic dated July 19, 1974, Chem-
Trol Pollution Services, Inc. agreed to dispose of "agueous mercury
waste"” containing an average of 50 ppm mercury (P-44).

(11) On July 22, 1974, Andrews (Rovic) called the DEP
(Longstreét) to request'permission to have Chem-Trol dispose of
the liquids stored in tanks on site. The DEP (Longstreet) advised
Andrews that disposal would require transportation to the Model

Cities Project in upper New York state. The DEP (Longstreet)

Istated that this brought the matter within the jurisdiction of the
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EPA and that a letter should be written to Polito requesting per-

-

mission to dispose’(DV-616).

(mm) By letter dated July 23, 1974, Chem-Trol, on behalf

of Rovic, wrote to the EPA requesting permission to dispose of the
liquid wastes at its disposal site in upper New York state (DV-511;
DV-614; DV-516).

(nn) On July 25, 1974, Chem-Trol informed Rovic that
the EPA had cleared the removal of water ffom the site and that it
wou;d proceed to remove contaminated water from the tanks (DV-16).

(oo) On July 26, 1974, Chem-Trol commenced removal of
contaminated wa;er from the on-site storage tanks (DV-16).

(pp)  Between July 24 and August 7, 1974, contaminated
water was pumped from the Modern Tank_Corépration storage tanks
and the fuel storage tanks into the Chem-Trol tanker and removed
from the site (DV-16; Wolf Tr. 3/4/77 at pgs. 693-96).

(qg) By letter dated August 8, 1974, U.S. Testing re-
ported to the EPA that water in the holding tank, as of June 21,
1974, contained 88 ppm mercury (DV-487).

(rr) On July 22, 1974, Robert Wolf called Longstreet
(DEP) to regquest permission to start construction. Lohgstreet
stated that the DEP would not permit construction without complet-
ing analysis of the soil (DV-615). .

(ss) By letter dated August 22, 1974, Andrews (Rovic)
notified the DEP and the EPA that the N.J. Bureau of S6l1id Waste

Management had authorized Rovic to remove the "stock-piled demoli-
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tion material and concrete slab" from the job site to a Bergen
Couty Landfill (DV-605; DV-483). |
il : '~ (tt) Demolition was finally completed in mid-August

1974 (Ottilio Tr. 3/23/77, at pgs. 42-43).

35. July/August 1974: The U.S. Testing Co. Soil Study.

(a). On July 11, 1974 the EPA and the DEP staked out
nine sites on the Ventron property for soil analysis (DV-601;
DV-621; DUS-3 is a sketch of the site location).

(b) Commencing July 11, 1974, U.S. Testing, pursuant t¢
contract with Rovic, removed core soil samples from the nine 51tes
de51gnated by the EPA and the DEP (DV-617 dated July 22, 1974).

(c) So0il samples were split with the EPA. |

(d) U.S. Testing analyzed four soil samples from each
of the nine corings, representing s0il at depths of 0,‘1, 2 and 3‘
feet, respectively, for mercury and other chemicals.

(e) U.S. Testing's analyses of the 36 samples of soil
at the Ventron site reports mercury as follows:

Mercury
h (ppm)

415
215
2,175
185

Site

()
®
' Fr

1

515
265
315
275

3,215

1,825

: 1,450

) 930
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_ : Mercury
Site Depth _(ppm)__

7,625
18,750
3,425
6,875

10,750
13,750
16,750
47,000

1,825
16,250
5,625
39,500

,:‘" 9,500
/ 8,250
67,500
1,775

182,500 |
29,500 )
195,000 />
117,500

82,500

9,500
23,000
43,000

WO WO WNHO WO WN=O WO

Mean 26,900
Maximum » : 195,000

(£) The substance of the U.S. Testing report was trans-
mitted to the EPA and the DEP in mid-August 1974.

(g) The soil at the Ventron site, as indicated by the
soil samples tested by U.S. Testing, contained mercury in the range
of 0.0215% to 19.5% (U.sS. Testing 4). |

(h) The EPAfs analysis of soii samples obtained from
U.S. Testing showed a maximum mercury content of 20.0% (DV-609

dated August 8, 1974).
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(i) In August 1974, DEP personnel reviewed the prelimi-
'naryrdata’and were of the opinion that the Ventron site contained

about 766,656 lbs. of mercury (DV-606, DV-385).

36. The August 16, 1974 Agreement.

(a) The Ventron industrial buildings had been confined
generally to the eastern portion of the Ventron property.

(b) The nine sites selected by the EPA and the DEP for
the U.S. Testing soil study were confined to the eastern portion
of the Ventron property. | |

' (c) Wolf intended to construct the larger of the two
proposed warehouse buildings on the western side over the old

Ventron parking>1ot.

(d) The most'Westerly of the nine sites sampled by U.S.
Testing, sites 1, 2 and 3, were, according'fo the data, among thg
least contaminated with mercury.

(e) Mercury concentrations in the Soil sample from sites

l, 2, and 3, as analyzed by U.S. Testing, were as follows:

Site 1 Site 2 Site 3
Surface .0415% .0515 .3215
1l foot- . 0215 .0265 .1825
2 foot .2175 .0315 .1450
3 foot .0185 .0275 .0930

(f) On August 16, 1974, the following people met at the
EPA office in Edison, New Jersey: Longstreet; Faille (DEP); |
Gluckstern,.Librizzi, Polito (EPA); Andrews; Wolf (Wolf) (DV-382).

(g) On August 16, 1974, a Memorandum of Understanding

(P-48) was executed by EPA, DEP and Wolf. It provides:
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{| struction provided that such construction is limited to areas west

h

I material, Rovic will provide for approval by EPA and NJDEP a plan

: (1) Rovic shall remove six inches of soil from the
easterly line of Building No. 2 then running westerly and southerly
to the western boundary of the property. This soil will be stock-
piled and segregated from construction rubble at a point in the
northeast corner of the cross-hatched area indicated on Rovic Plan
Al-3574

(2) Samples will be taken to a depth of one foot
at points 1A through 4A as indicated on Rovic Plan Al-3574.

(3) Rovic will notify Mr. David Longstreet of the
New Jersey Department of Environmental Protection, or his represen+
tative, of the results of sample tests, which will be for mercury
only.

(4) New Jersey Department of Environmental Protec-
tion will coordinate with the Bureau of Solid Waste Management,
NJDEP, and designate a proper site for disposal of stock pile
material if contaminated. If the material is not contaminated, it|
need not be removed from the site, at Rovic's option. :

: (5) In consideration of the above, provided that
test borings do not indicate a mercury content exceeding that found
in borings taken at Sites 1, 2 and 3, Rovic may proceed with con-

of the easterly line of Building No. 2, as indicated in Rovic Plan
Al-3574.

(6) No construction or field work shall be done
east of Building No. 2 until additional tests are performed. The
results of these tests will be given to EPA and NJDEP.

(7) Prior to removal of contaminated excavated

for removal and disposal. EPA and NJDEP upon receipt of the plan
will respond to Rovic within five working days.

(8) Rovic reserves the right to formulate a plan
of taking additional test borings to further define the pattern of
contamination of the site. The plan must be approvable by Mr.
Michael Polito of EPA, or his designee. Results of additional
testing will be evaluated by Rovic, EPA, and NJDEP to determine
whether any change in excavation or method of disposal of excavated
material is warranted. Any additional findings shall be submitted
no later than September 30, 1974. EPA and NJDEP will advise Rovic
of their requirements within ten days of receipt of Rovic's state-
ment.

: (9) Subject to the above, Rovic agrees to remove
contaminated soil to a depth of three feet beginning 65 feet east
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of Building No. 2 and extending to the eésterly property line
across the width of the property as indicated in the cross-hatched

area on' Rovic Plan Al-3574.

(h) Building No. 2, as referred to in the August le6,

1974 Agreement, is the rectangular building at the top of Rovic

'r
plan Al-3574. Building 2 was not to be demolished by Ottilio in

demolishing the remainder of the site. It was to remain and did
remain as a field'office (Wolf Tr., 2/10/77, at pgs. 465-66;
D'Amore Tr. I at pgs. 12-13). As of August 16, 1974, it was the
only building left standing on éite. The reference to building 2
in the August 16, 1974 Agreement is not to the warehouse building

No. 2 ultimately erected by Wolf on Lot 10B.

37. Construction of Building 1 (Lot lOA).

(a) Paragraph 5 of the August 16, 1974 Memorandum of.

Understanding (P-48) provided:

In consideration of the above, pro-
vided that test borings do not indicate
a mercury content exceeding that found
in borings taken at sites 1, 2, and 3,
Rovic may proceed with construction pro-
vided that such construction is limited
to areas west of the easterly line of
Building No. 2 as indicated in Rovic
Plan Al-3574.

(b) Building No. 2 as referred to in the Memorandum of
Understanding and as shown on Rovic Plan Al-3574 is just east of
the proposed building line for the warehouse building to be con-
structed on the westerly pbrtion of the site (Lot 10A).

(c) On August 21,1974, U.S. Testing collected four ad-

ditional soil samples from the area west of the easterly line of

Building No. 2 (DV-604, dated August 29, 1974).
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‘view of the U.S. Testing Co. results, and in accordance with para-

'g;aph 5 of the August 16, 1974 agreement (P-48), Rovic would pro-

(d) ‘Byvletter dafed August 29, 1974, U.S. Testing re-
ported to Rovic that the maximum concentration of mercury among
the four samples obtainedron August 21, 1974 was 0.005% (DV-482;
DV-604; Wolf Tr., 3/10/77, at pgs. 757-760).

| (e) By letter dated August 30, 1974, Rovic forwarded to
the EPA and the DEP a copy of the U.S. Testing analysis of the four

additional samples. 1In the letter, Rovic advised NJDEP that in

ceed with construction of warehouse Building No. 1 (DV-481; DV-603;
P-50).

(f) Warehouse Building No. 1 was constructed by Rovic
on Lot 10A in accordance with its plans and specifications in the |
period‘September 4, 1974 to approximately September 30, 1975 (Wolf
Tr. 2/10/77, at p. 490) )

(g) In order to construct warehouse building No. 1, the

construction rubble was removed along with 6 inches of surface soil

and vegetation. The soil was separated from the demolition debris
and stockpiled (LePre Tr., at pgs. 44-45; 47; Wolf Tr. 3/10/77, at
pgs. 745-457). | | |

(h) The original parking lot was not disturbed (LePre

Tr. at pgs. 115-116).

(i) Three foot of f£ill was brought to the site to raise| .

the ground elevation. (Id. at pgs. 115-116).
(j) The site was excavated for footings. The building

was erected on footings in the ordinary manner (LePre Tr. at p. 13
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{l data, estimated that the Ventron site confained about 766,656

3:Longstreet, no date).

(k) The six inches of top soil remained stbckpiled on
site until late summer of_1975 when it was femoved to the Building
2varea on the eastern side of the site (Wolf Tr., 3/18/77, at 760-
765; 769-775).

(1) Wolf and USEPA and NJDEP agreed that construction
over Lot 10B woul? be held off until a satisfactory solution to the
mercury could be found. (Wolf Tr.; 3/10/77, at pgs. 781-782).

38. Preliminary Estimates of the Mercury Problem on the Eastern
Portion of the Ventron Site (Lot 10B).

(a) In August 1974, DEP personnel,'based,on preliminary
) _
pounds of mercury. (DV-606; DV-385).
(b) 1In August 1974, the DEP was of the opinion, based
on preliminary data, that "the heavy metals could probably be re-
moved from the soils at a profit, or at almost no cost," and that

the mercury recovéry would be economical (Memorandum from Dalton to

(c) 1In forming its opinion in August 1974, the DEP
relied in part on U.S. Geological Survey Paper 820 and U.S. Bureau
of Mines Bulletin 650, indicating mercury is minable at 0.1% (1d.).

(d) 1In August 1974, the DEP was of the opinion that the’

-a

size of the mercury impregnated area "should be delinated (sic.) by

borings and analysis." (DV-606; DV-222; DV-385).

39. The Jersey Testing Laboratories Soil Study.

(a) Sometime prior to September 6, 1974, Larry LePre,

on behalf of Rovic, laid-out a grid system over a Ventron site
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H v (d) Jersey Testing analyzed approximately 100 soil sam-

Ples for the presence of mercury.

ltions as high as 14.25% at a depth of two to three feet (Id.).

plan, Exhibit (LePre Tr. at pgs. 132-133; 137-138). The inter-

sections of the horizontal and vertical lines were assigned alpha-

numeric designations.

(b) From September 6 through 10, 1974 Jersey Testing
Laboratories, Inc. (hereinafter "Jersey Testing") bored and sampled
at the site at the}locations indicated by the intersections on the
grid system laid out by LePre.

(c) Between September 6 and 10, 1974, Jersey‘Tesfing
sampled 35 sites. From each site, Jersey Testing removed soil sam-

ples at the one, two and three foot levels.

h (e) Jersey Testing prepared and submitted its report
dated October 1, 1974 setting forth its findings of the mercury
concentrations at the locations sampled (Jersey Testing - 2).

(f) The Jersey Testing report notes mercury concentra-

(g) Based on the Jersey Testing report, other experts
concluded there were 200,000 lbs of mercury at lot 10B (Hazen

Report dated April 4, 1975).

40. " August 1974 to September 1975: Investigation of Means and
Methods to Reclaim, Recover or Remove Mercury from the Soil.

40.1 1Initial Review.

(a) Rovic's initial review of the U.S. Testing

data in August 1974 led Andrews (Rovic) to conclude only loca-
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. {that "unless there is a 50% or better content of mercury, it would

 4not be profitable to mine."

tions 8 and 9 (the most heavily contaminated) "would be minable."
(Andrews Memorandum dated August 13, 1974).
(b) On August 13, 1974, Andrews reported to Wolf

that "elsewhere throughout the site, it would be impractical

financially for us to pay to cover the cost of excavating and
processing the f£ill to recover the mercury." (;g.)‘ »
(c) On August 15, 1974, Andrews reported to Wolf

that Magier, former chief chemist for Ventron, told Joseph D'Amore,

40.2 Merck Chemical Division.

(a) In early August 1974 Wolf's employee, Bernard
Scharf, asked Merck Chemical Division (hereinafter, "Merck") about
a mercury recoVery project (Memorandum dated August 8, 1974).

(b) Merck was not interested in the project (Id.).

40.3 Phillip Bros. Division of Englehardt Industries.

(a) On September 6, 1974, Andrews wfote to Phillip
Bros. Division of Englehardt Miﬁerals_and Chemicals and transmitted
a copy of the U.S. Testing report for review_and a meeting was |
scheduled.

(b) Phillip Bros. performed tests at the site in

or about August/September 1974 (EPA memorandum dated September 19,
1974). | |
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(c} By letter dated October 3, 1974, Rovic sent
Phillip Bros. a copy of the Jersey Testing report of October 1,
1974.
| (d) After further meetings and consultations,
Phillip Bros. advised Wolf fhat it was not prepared to recover

ﬂthe mercury from the site.

40.4 Gaess Environmental Services.

(a). By letter dated August 13, 1974, Gaess En-
lvironmental Services expressed interest in a reclamation project
for mercury on the site. Gaess'requested‘deitional information.

(b) By letter dated August 22, 1974, Rovic sent
Gaess a copy of the U,S. Testing report.

(c) After further review and discussion, Gaess was

not interested in the project.

40.5 Efraty,
(a) By letter dated October 19, 1974, Wolf con-
tacted Professor Efraty of Rutgers University concerning mer-
cury reclamation.

(b) Professor Efraty was not interested in the

project.

40.6 Ventron.

(a) By letter dated September 18, 1974, Robert C.
Petersen of Ventron sent Rovic a copy of an EPA document describing

methods of tying up or "gettering”" mercury in soil.
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{{and Ollis reported to Rovic its "preliminary conclusions" that

the idea of capping'off the contaminated region and sealing its

| of.Dr.'Johnson, met with Michael Polito and Henry Gluckstern (EPA)

{(b) Ventron expressed no interest in solving the

mercury problem on site.

(c) Ventron recommended Metcalf & Eddy and Lucius

Pitkin to Rovic as experts to help in the mercury problem.

40.7 O01llis/Johnson

(a) By letter dated October 14, 1974, Wolf con-
tacted Dr. David Ollis, Department of Chemistny; Princeton
University, confirming a meeting at which they had discussed the
”&bﬁormal mercury deposit" on the property. Wolf enclosed the’
U.S. Testing and Jersey Testing reports.

"(b) On October 29, 1974, Wolf met with Dr. Ollis
and his associate Proféssor Johnson, also of Princeton (Lettef
dated October 22, 1974 from Ollis to Wolf).

(c) By letter dated November 6, 1974, Drs. Johnson
the "levels were appropriate to direct recovery of the mercury by
retorting, i.e., batch heating in closed systems to distill off
the mercury." 1In addition, they preliminarily concluded that
boundaries with appropriate material should be reviewed with the
EPA.

(d) On December 5, 1974 Robert Wolf, in the company

and David Longstreet (DEP) (DV-405; DV-406).
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(e) At the meeting of December 5, 1974, Dr. Johnson
outlined his plans for treatment of mercury contamination at the

Ventron site (DV-404, dated December 6, 1974). : j

(£) At the meeting of December 5, 1974, the EPA re-

quested a written proposal from Rovic "spelling out details of ex-
cavation, storage and subsequent processing of highly contaminated
earth with timetables and supportive data."

(g) At the meeting of December 5, 1974, Rovic in-
éformed'the DEP that Gaess Environmental Services (Chem—Trol) was
too far away for processing the mercuric wastes with sulfuric acid
and aumping in the Buffalo area.

(h) By letter dated December 9, 1974, Rovic submit-

| ted to DEP the procedures to be followed by Drs. Johnson and
Ollis and requested authorization to proceed with the devélopment
of‘building No. 2 on lot 10B (Letter dated December 9, 1974).

(i) In its proposal of December 9, 1974, Rovic
#stated that itlwould excavate the ﬁaterial'from the site where
analysis indicated a mercury content greater than 1%. The removed

material would be stockpiled on.the job site and covered with a

polyethlene vapor barrier held éecufeiy in place to prevent con-
LY
- ~taminated material from being washed into the building area.

- Théreafter, following the recommendations of Drs. Johnson and Ollis,

the soil would have its mercury content reduced using a method which

JlPrs. Johnson and 0Ollis had found worked on the basis of bench top.
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= experiﬁents of an air flotation process.
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llwith Rovic personnel the proposal of December 9, 1974.

(j) On December 20, 1974, Polito (EPA) discussed

(k) By letter dated December 24, 1974, (P-51) David

Longstreet of NJDEP informed Rovic that its proposal of December 9,

1974 had been rejected. 1In particular, DEP stated:

"if the soil is to be treated at the site
to remove mercury, the soil cannot be
stockpiled to permit construction.

"2, The soil in the area in question
should be removed or treated on the en-
tire site, not just in the areas in- ,
dicated on your plan. The depth of soil
that must be removed and treated depends
on additional sampling results.

"3. Provisions must be made to contain

Il to determine the appropriate parameters for the air flotation mer-

all water used in the processing. This

water must be treated to remove all mer-

cury and mercury compounds." (See also

DV-591). :

(1) By letter dated December 30, 1974, Dr. Ollis

informed Andrews (Rovic) that a series of bench scale exper iments

cury recovery scheme had "failed." Dr. Ollis reported that in a
subsequent series of experiments, a "simple gravity separation
scheme appeared to be quite effective."
(m) As of December 30, 1974, Drs. Johnson and
Ollis were working on a plan for on-site separation and recovery
of mercufy by gravity separation.
| (n) " By letter dated January 9, 1975, Drs. Johnson

and Ollis concluded that after discussions with Philip Bros. and
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{learth would have to be removed and stored safely for processing if

its studies of Ventron's earth samples, a'relatively simple mechan-
ical separation péocess-appeared feasible to recover virtually all
of the mercury present in the earth as metal: "It is our belief

that most of the mercury is in metallic form and analyses of sam-
ples are now being undertaken for quantitative confirmation." Drs.
Johnson and Ollis estimated that it would take ten months to reduce
the mercury content of the earth "to levels acceptable for ultimate

disposal."™ Because of this time, they advised that contaminated

construction were to go forward.

(o) 1In their letter of January 9, 1975, Drs.
Johnson and 0llis stated that the only pracﬁicalraltefnative (to
mechanical separation) was to seal off the contaminated area by
enclosing it with water proof dikes and capping the top. Such
efforts would "effectively preclude any significant release of
mercury in any form to the surrounding area."

(p) On January 10; 1975, Dr. Johnson attended a
meeting among representatives of EPA, DEP and Wolf in New Yerk
City to discuss the alternatives of on-site gravity separation and
possibilities for containment on site (DV-455; DV-586).

(g) On January 14, 1975, additional soil samples
were delivered to Professor Ollis (Letter dated January 14, 1975).'_

(r) On January 29, 1975, Dr. Ollis reported his
experimental findings to Rovic. On the basis of experiments with

air flotation and gravity sedimentation he concluded that: "It
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i does not appear feasible to recover the metal vaiues of mercury as
S Eeiél for soils assaying less than 3% mercury.“
(s) On January 29, 1975, Drs. Ollis and Johnson
I'reported'the only two alternatives where entombhent by sealing
off the site with dikes or digging out the mercury deposits and
processing on adjacent property by other means, but;'the letter
concluded, the mercury complexes at the Ventron site were "ir-
recoverable by known techniques." | |

(t) On March 4, 1975, Drs. Johnson and Ollis sub-
mitted thelr final report "assessing several possible treatment
; schemes for the mercury contaminated land." The two major con-
f c1u51ons of the report were: "the bulk of the mercury is irre-

coverably by the simple process schemes that we studied experi-

mentally, and the entombing of the contaminated volume should, ac-
cording to our calculations, reduce the mercury concentration in
the horizontal effluent to Berry's Creek to approximate proposed

legal limits."

40.8 Hazen Research, Inc.

k . (a) Sometime during the week of February 21, 1975,.
|Wolf met with representatives of Hazen Research, Inc. to discuss
the mercury contaminated soil.

(b) By letter of February 28, 1975, Hazen suggested

o

that it examine some representative samples to determine the mode
of occurrence of the mercury and to indicate the optimum recovery

method.
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(c) On March 25, 1975, Wolf entered into a profes-
sional services agreement (dated March 7, 1975) for the initial
Phase of a program for the study of the recovery of mercury from
the soil at the site (Cover letter dated March 7, 1975).

(d) In March 1975, Hazen gathered some samples of
soil for analysis (Letter of March 25, 1975).

(e) On April 4, 1975, BHazen forwarded to Wolf its
"Recovery of Mercury from Soil, Progress Report No. 1." (herein-
after, the "Hazen Repdxt").

(f) The Hazen report concluded:

" Almost complete elimination and possible
‘recovery of the mercury could be obtained
by retorting which is the standard method
for treating mercury ores. '
-Preliminary calculations indicate
of soil averaging over 2.5% mercury or
some 2 00 1lbs of mercury. At current
market prices this~mercury would be worth

over §$700,000. It is suggested that the
work be undertaken to locate a commercial

.~ ‘ that the site contains at least 3,875 tons

L : ~‘mercury retorting operation which would

pProcess this material on a toll basis.

If this can be done then arrangements
should be made to remove the soil, trans-
port it to the processing plant, probably
by rail, and sell the recovered mercury
to defray the removal, transport, and
processing costs. '

40.9 Jerry Rudy.

(a) By letter dated February 4, 1975, RoVic for-

concerning the mercury contamination problem at Wood Ridge.

-(b) Rudy was not interested in the project.

-98~
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finterested in recovery of mercury, Rovic would be happy to have

40.10 Fluid Separation Design, Inc.
(a) On February 13, 1975, Rovic met with represen-
tatives of Fluid Separation Design, Inc. at the project site, and

again at the Wolf offices on February 18, 1975.

(b) By letter dated February 20, 1975, Fluid Sep-
aration Design, Inc. proposed to recover the mercury economically
lland attached to the letter a preliminary economic analysis.

(c) The Fluid Separation Design preliminary anal-
ysis indicated approximately-36,000‘pounds‘of_recovérable mercury
from the high concentration areas of the Ventron site E-5, F-5 and
G-5. |

(d) By letter dated FebiuarYjél, 1975, Andrews

(Rovic) advised Fluid Separation Design, Inc. that if it still was

further conferences.

(e) Fluid Separation Design, Inc. expressed no fur-
cher interest.in the project. |
40.11 Clorox.

(a) Sometime pribr to April i7, 1975,;Wolf con-
tacted Lafry Gillengerten of Clorex Company.
(b) By letter dated April 17, 1975, Wolf sent
Gillengerten reports, including the U.S. Testing, Jersey Testing
and Hazen reporﬁs. |
(c) By letter dated April 25, 1975, Gillengerten
reported to Wolf thaﬁ,the chemical ‘deposits on the site were

"most interesting." Gillengerten advised that on-site retorting
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was possible bnly if people paid "no attention to EPA requirements

7for'emissions." Gillengerten advised Wolf of other potential ex-

perts, including a company known as Quick Silver Products, Inc. and
a local "wizard" named Mike‘Fopp.who specializes in mercury mining
and reduction. Gillengerten advised that it was doubtful that the
EPA would allow rail transportation of mercury because "the mercury
lwould be spilled and cause some pollution in the eyes of the EPA."
(d) Clorox expressed no fur@her interest in the
project for itself. /l

40.12 Michael Fopp.

(a) Sometime prior to April 25, 1975, Wolf had a

lengthy conversation Qith Michael Fopp of Gordon I. Gould & Company

|of San Francisco, California.

(b) PFurther telephone conversations between Wolf

and Fopp occurred on May 2, 1975.

(c) By létter dated May 5, 1975, Fopp reported to
Wolf of his study of the problem and named some mining companies

which might be willing to process the materials for a charge on a

Ilper ton basis provided the material were hauled from the site to

the mine. This shipment would require rail movement of the mer-

cury laden soil from New Jersey to Nevada or California.

(d) The EPA rejected any plan which would require
removal of the soil from the site by rail unless accompanied by
guarantees that no mercury would leak from the tank cars (LePre'

Tr. at pgs. 39-40).
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40.13 Simmons Refining Co.

(a) By letter dated April 18, 1975, Andrews, on

‘behalf of Rovic wrote Simmons Refining Company and enclosed the
Hazen, U.S. Testing and Jersey Testing reports.

(b) Simmons was not interested in the project.

40.14 Chicopee Manufacturing Co.

(a) By letter dated April 21 1975, Wolf wrote to
Chicopee Manufacturlng Co. enclosing the U.S. Testing, Jersey

Testing and Hazen reports.

{b) Chicopee was not interested in undertaking the

pProject.

40.15 Mercury Refining Co.

(a) By agreement dated May 5, 1975, Mercury Refin-
ing Co. agreed with Wolf to test, refine and distill at its own
cost and exoense approximately one ton of mercury impregnated
material.

(b) Six or seven 55 gallon drums of material were

sent to Albany, New York by Wolf for test processing (Wolf Tr.

|

3/10/77 at pgs. 766-792)5

(c) Mercury Refining Co. was not interested in the

pProject and advised that the material was not economically recover- .
able,

40.16 Arco.

(a) Sometime prior to June 1975, M1chae1 Polito of

EPA asked Andrews (Rovic) to contact William Jud of Atlantlc Rich-
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field Company (Arco) concerningﬁmeréury recovery (DV-40, dated
June 3, 1975).
(b) By letters dated June 5, 1975 and June 2, 1975
Arco advised the DEP and the EPA, respectively, that Arco had de-
cided not to pursue the "mercury resalvage project", stating that
"it's fairly small to be of interest to A. R. Co., and the con-
struction company wants far t00>much money for the recovered mer-
cury." (DV-575; DV-439; DV-574)
(c) By letter dated June 20, 1975, Polito forwarded
to Rovic Arco's letter of June 2, 1975. ' .
(d) On June 23, 1975, Polito reported to Gluckstern
(EPA) that he would attempt to bring Arco and Rovic together (DV-
437).
(e) Sometime shortly prior to June 25, 1975, Wolf
did meet with H.E. Bond, vice-Ppesident of Arco.
(f£) By letter of June 25, 1975, Wolf set forth the
mercury problem and concluded: | '
We are most interested in pro-
ceeding with our construction program
and entering into an eguitable pro-
gram relevant to the recovery of this
mercury, I would greatly appreciate
your personal and prompt attention
to our request.
(g) By letter dated July 3',1975! Arco advised
Rovic that |
After reviewing all the facts avail-
able to us, we have decided not to pur-
sue this potential venture further at

this time. However, we sincerely apprec-
iate the opportunity to consider the
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‘mercury on site, mainly as metallic mercury oxide.

venture and your cooperation in pro-
viding us data. :

(i) By letter dated Ju1§ 8,1975 Polito of USEPA
requésted Arco to send it any cost estimates it had prepared in
connection with the Rovic proposal (DvV-435).

(J) On July 8, 1975, Polito reported to his super-
vise that Arco had backed down from the proposal for treatment.
(Memorandum dated July 8, 1975; DV-436). |

(k) On July 8, 1975, wd;é reguested of Polito
additional names of firms that could do tetorting.

(1) By letter dated July 25, 1975, Arco advised
the EPA that the combany "has no interest for participation in
any~project or lands of the Rovic Construction Company." Arco
advised USEPA that "since we are not in that rather specialized
business and do not have the reguired expertise, we did not con-
sider the matter further." (Dv-423).

40.17 Placer Development Co.

(a) By letter dated July 9, 1975, Wolf wrote
Placer Development Co; Ltd; of Vancouver, British Colhmbia'
including information and inquiting of mercury recovery.

(b) By letter dated July 15, 1975, Placer
Development, Ltd. advised Wolf that it estimated 3,875 tons of

soil averaging 2.5% mercury for a total of about 200,000 1lbs. of
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(c) Placer Development, Ltd. advised Wolf that
it doubted that it would be*economical to feed furnaces it had
available to it with "feed containing only 2.5% mercury." Thére
-was also a problem of physically handling and introducing 4,000
tons of outside méterial into the furnace; pieces larger than
fine would require crushing or screéning. Placer further advised
that "it is not possible to add your material at the head of the
ore treatment process because metallic mercury'and oxide mercury

would not be recovered by the floatation process."” Placer furth-

||er advised that "you have estimated rail freight to Nevada of

$125,000. The nearest rail siting would be at Winnemucca, re-
quiring unloading and trucking a further 80 miles."
(d) By letter dated July 28 1975, Placer Amex,

Inc., an affiliate of Placer Development, Ltd., confirmed the

|problems with respect to the type of material from the Wolf site.

Placer advised:

Accordingly, after serious con-
sideration, we must advise that we are
unable to accommodate you in this
matter.

40.18 International Recycling Corporation.

(a) Sometime prior to June 1975, Wolf had com-
menced conversations with representatives of IRC Resources
Corporation (hereinafter, "IRC") of Sayreville, New Jersey.

(b) By proposed agreement dated June 2, 1975, IRC
offered to move up to'three caré of mercury dirt from the Wolf

site to test for refining-of mefcury;
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(c) On June 6, 1975, Andrews (Rovic) met with
Hogan of IRC (Memorandum dated June 5, 1975). |

(d) At the meeting of June 6, 1975, it was agreed
that material would be shipped to Nevada in the middle of June
and the results would bé obtained by June 30, 1975. 1If the
1results proved'satisfactOry, the material would be stockpiled
by July 31, 1975 and removal from the site commenced (Handwrit-

ten notes bearing the date June 6, 1975).

(e) By letter dated July 8, 1975, Wolf forwarded
s té Hogan an original and copy of an agréement between Wolf and
IRC relative to the mercury fecovery. ‘

| (f£) By Agreement-déted July 25, 1975 Wolf and IRC
agreed on a program for testing and then remdval and refihing.of
mercury from the site. |

(g) The agreement with IRC required stockpiling

'maﬁerial of three grades, depending on mercury content. Work was
schéduled to commence the‘beginniné of Auguét 1975 on the stock-
piling. Wolf was to arrange for placement of the material on
gondola cars of the.Eiie Lackawanna Railway for transéortation
to Nevada. Transportation charges in excess of $35 per ton would
be paia by Wolf.

b ‘ (h) On Monday August 4, 1975, IRC commenced stock-

piling the material on site into three areas, that with over 5%

»“mercury, that between 3 and S%Imercury, and that between 1-1/2

and 3% mercury.
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(i) By letter dated August 4, 1975, IRC confirmed
that it would like to "sample the stockpile" to make certain that

what is shipped is "economical material.”

I (j) On August 5, 1975, Wolf advised the DEP and

the EPA by telephone of its plans to remove the contaminated soil

from the property pursuant to the IRC agreement (Polito memoran-

¢

dum-dated August 11, 1975).

e ’ | (k) By letter dated August 14, 1975, IRC wrote to
Wolf complaining of DEP and EPA precipiﬁated delays in shipping

material to Nevada. IRC advised that “deiivefy must commence

L before Friday August 22 in order to meetvother-preésing customer

orders or shippers." - IRC offered to attend any meetings with the

|| EPA which might be helpful.

(1) Sometime shortly prior to August 25, 1975,
‘IRC received the results of its most recent sampling program.

(m) By letter dafed‘August 25, 1975, Wolf con-
firmed to IRC that on the basis of recent samplings it "is no
longer economically feasible fqr you (IRC) to remove this mercury

from our property. With this understanding and more particularly

Ipursuant to our .agreement of July 25; 1975", the agreement was

terminated as between IRC and Wolf.

40.19 EPA Efforts.

(a) In February 1975 Gluckstern (EPA) wrote to

the following firms concerning any interest they might have in -
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undertaking a solution to the mercury problem at the Ventron site:
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1. El Paso (DV=445).

2. Consolidated Minerals, Ltd.
(DV=447).

3. New Indira Mining (DV-446) .

4. Bonanza 0il and Mineral Company
(DV-448).

(b) None of these companies, so far as the

records indicate, expressed any interest in the problem.

41. The Entombment Plan.

(a) As early as November 6, 1974, Dr.‘Johnson of

‘Princeton recommended to Andrews that:’

"the idea of capping off the contam-

' inated region and sealing its bound-

[ : aries with appropriate material should

. ' be reviewed with EPA. Simple leaching

: " tests with water on representative
1 samples of the earth might show that
the amount of soluble mercury is such

that no contamination of local aquifers
or waterways could come from your site."
(Letter dated November 6, 1974). '

V ' (b) By letter of December 24, 1974 (P-51), DEP
rejected the Wolf propdsal_of December 9, 1974 to stockpile and
recover mercury on sight by a metﬁod suggested by.Drs. gohns and
Ollis. (DV-591). . |
| (c) On Decembert30, 1974, Andrews (Rovic) called:

N Scheil (Ward) and told him Rovic needs a procedure to prevent

Lmercury contamination of Berry's Creek for submission to EPA by

January 9, 1975 (Scheil Tr., 9/19/77, at p.29).
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(d) On December 31, 1974, Andrews (Rovic) met

with Scheil (wWard) to discuss a plan of entombment to present to
the DEP and the EPA (Scheil Tr., 9/17/77, at pgs. 30-31; Scheil
memoradum dated 12/30/74).

(e) On December 30, 1974, Scheil (Ward) sug-

gested to Rovic that since the building area encompasses the
major portion of the site (10B), exterior continuous footings
could be used‘as a cut-off to prevent infiltration. He also
“suggested that the concrete should be poured "neat with‘water
stops between any separate pours." It was also considered that
if mércury.continued.to leach from the site after the exterior
footings, a further cutoff wall might be necessary. After dis—
cuséing the matter John Andrews reguested a letter from Joseph S.
Ward spelling out the recommendations (Scheil memorandum dated
December 31, 1974).

(£) By letter dated January 2, 1975, Ward pre-

'sented to Rovic a written plan to entomb the mércury (P-54;
:DV-589; (Scheil Tr., 9/19/77,-at pgs. 35-36) (hereinafter, the
"Ward I" Report).

. | (g) The Ward I Repo;t>is based on the data con-

tained in the Jersey Testing Report of October 1, 1974, showing

mercury up to 14% on the eastern sector of site. The Ward I
Report notes that on the site there is "natural one-half to one

*&foot thick layer of thick organic silt and peat which is essen-
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tially impervious." Ward proposed: ' , .
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"to contain the contaminated fill
materials that no flow of water
occurs into or out of it. Since
the fill is underlain by an imper-~
vious organic soil layer, contain-
ment will only be required around
the perimeter of the area. In
light of the fact that the proposed
structure is about 25,000 feet sq.
and encompasses most of the problem
£ill, we recommend that the exterior
concrete footings be designed as a
cutoff wall as follows: :

1. exterior footing should be a
continuous footing founded in the
sand directly below the organic
layer. 3

2. 1in order to preserve the
impervious nature of the organic
layer, -the footing should be poured
neat, without forms, in contact

e _ with the organic soil. The concrete
r wall on the footing may be formed.

3. since the exterior footing would
not be able to be poured monolithically,

- keyed joints with water stops should
'be}used between pours."

(h) The Ward I Report further states that "if sig-
nificant contamination is recorded [after the exterior footings]
it youldAbe necessary to surround the entire site with cutoff
ﬁwall at the property line. This wall, as previously discnssed,-
lconsists of concrete.”

(1) fhe Ward I Report concluded that "if thé

recommended procedures are followed, it is our opiniOn»that'an

effective seal can be created, thereby preventing contamination

of the waterways."
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(j) On January 10, 1975, representatives of Wolf

(including Tom Scheil of Ward) met with representatives of the

DEP and the EPA to discuss the Ward I alternative, as well as to

continue discussion of off-site recovery. (see paragraph 40.7(p)
supra) (Scheil Tr., 9/19/77, at pgs. 45-46).

(k) Wolf advised the DEP and the EPA that the
cost of retorting and shipping off-site was prohibitive. The

EPA advised it would not permit on-site retorting (Wolf Tr.

3/10/77, at pgs. 783-786).

(1) Scheil elaborated at the meeting on his en-

|| tombment proposal and the construction techniques to be employed
Il (scheil Tr., 9/19/77, at pgs. 45-46; Scheil notes dated January

10, 1975, Dv-546).

(m) At the meeting of January 10, 1975, the EPA
reqdested and Wolf agreed to have Jersey Testing perform five

additional shallow borings to test the impervious nature of the

.organic clay layer (Scheil Tr., 9/19/77, at p. 46). The EPA. was

advised by Tom Scheil that there were risks invthe sampling pro-
cess but EPA wanted the test taken anyway (Scheil notes dated
January 10, 1975). |

| (n) On January 13,419?5, Scheil prepared a shalf
low boring program to obtain samples of sand below the'organic 

silt layer for testing for mercury contamination (Notes dated

January 13, 1975).

-
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- Longstreet reported to his superior Carl Birns that the silt

g =
A =0

(0) By memorandum dated January 23, 1975,

layer at the site "is apparently impervious." He concluded his
report of the meeting with Ward as follows:

"this plan seems to be the best
available to protect the environ-
ment at this time if the additional
technical information requested is

- satisfactory. Actually, the soil
should be removed and treated. The
cost of this method would be very
high even if the technology would
be available to reclaim the heavy
metals." (Memo dated January 23,
1875, DV-364)

(p) On January 13, 1975, Jefsey Testing obtained
the additional shallow boring samples. The samples, when tésted,'

showed mercury from the five samples as follows:

Depth Mercury in % ~
a. 7-1/2 feet _ 0.0013
b. 5 feet 0.0002
c. 6 feet 0.00055
d. 6 feet 0.0025
e. .6 feet - L 0.0015

A water sample was also taken of the ground water and it showed
.003 parts per million_mercury.v (Jersey Teéting Laboratories
Report dated January 28, 1975, P-43; DV-450).

(g) By letter report dated January 29, 1975 Ward
submitted_to Rovic its revised report. (hereinafter the "ward Re-

port II") (DV-306; P-49; Scheil Tr., 9/19/77, at P-48).
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(r) After discussing the information that the

"impervious clay" extends over one hundred feet beneath the sur-

face and is "essentially impervious," the Ward II Report recom-
mended four alternative programs or stages to eleviate the mer-
cury pollution problem at the site:

"Alternate one - continuous building
perimeter footing plus complete im-
pervious paving of the remaining area.

Alternate two - alternate one above,
plus shallow cutoff walls around
portions of the southern, eastern:
and western property lines..

Alternate three - Alternatés one and

two above, plus completion of the

shallow cutoff wall along the entire

eastern and southern property lines.

Alternate four - alternate one above,

plus a deep cutoff wall along the

entire eastern and southern property

lines."” ’

(s) The ward II Report details the construction
methods to accomplish the foregoing procedures (P-49).

‘ (t) By letter dated January 30, 1975, Rovic for-
warded the Ward II Report to the EPA and the DEP together with
the Jersey Testing shallow borings test:fesults of January 28,
1975 (DV-519).

(u) The EPA and the DEP discussed a response to

the Ward II Report.

(v) By letter dated February 28, 1975, Meyer
Skolnick on behalf of EPA formally respondéd to Rovic (herein-

after, the "Skolnick"” letter). The EPA's proposal was essenti-
OWENSTEIN. SANDLER. )
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ally the same as the recommendations of the Ward II Report. The

EPA concluded, "After you have had time to consider and comment
upon our proposal in writing to both the EPA and NJDEP, the final
yersion will be written as a stipulation and final disposition for |
signature by the Regional Administrator, Region_II, EPA, and the
Commissioner, New Jérsey Department of Environmental Protection,
along with Rovic Construction and Wolf Enterprises." (P-52)

(w) The Skolnick letter adopted a concept of a
continuous building périmeter footing, a wall around the perimet-
er of the southern and eastern property lines as set forth in
alﬁernative threé of the Ward II Report, complete impervious pav-
ing of the surface of ;he construction site; and'allAdrainage by
water impervious ditches (P-52).

(x) The Skolnick letter also required a monitor-
ing program, semi-annual inspection of all above ground struc-

tures, a file maintained on the property available for inspection

|by EPA and NJDEP, an obligation to repair all cracks in paving

{land drainage within 14 days of detection, and a requirement that

the conditions of the final stipulation appear in deeds executed
in transferrance of oﬁnérship or proprietorship of the property, .
with the stipulation becoming a covenant,running with the land
(P-52). ,

(Yf The Skolnick letter required that if any
later éurveys or studies determined that the abatement actions

‘were not sufficient to satisfy any EPA requirements, or NJDEP re-
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|| agreement. Wolf objected to the monitoring tequirements, any

} .
|| 1and, and the open-ended commitment to do anything necessary to

llefforts to £find an on-site or off-site disposition of the contam-

| ination (paragraph 40 supra.)

guirements, it would be reguired that Rovic agree to "comply with

any additional requirements which may be imposed.” (P-52)
(z) Following February 28, 1975, there were dis-

cussions between Wolf and Henry Gluckstern of USEPA concerning

some slight modifications to the terms of the February 28, 1975
requirement that the stipulation be a covenant running with the

comply with any additional requirements.

(aa) After February 28, 1975, Wolf continued his

(bb) By agreement dated July 25, 1975, Wolf en-
tered into a contract with Internaficnal Recycling Company to
prdvide for the shipment of the exéavated contaminated f£ill to
ﬁevada by rail car fbr recovery there.

‘(cc) The IRC/Wolf agteement of July 25, 1975 re-
gquired stock piling of the contaminated f£fill into three piles
based on mercury content. On Aﬁgust 4, 1975 IRC commenced stock—
piling in'accordance with the agreement (paragraph 40.18 supra; |

IRC letter dated August 4, 1975).

(dd) ©On August 5, 1975, Lloyd Ganon of Rovic tele-
phoned thé DEP to inform it of the IRC removal plans. The DEP

immediately protested that it was not in accordance with an al-
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leged agreement arrived at onAJanuary 10, 1975 and because the

Skolnick letter was still unanswered (P-53).

(ee) By telegram on August 8, 1975, the DEP or-

dered Rovic to cease all removal and stockpiling. It ordered

Rovic to "completely cover and seal all removed and stockpiled

material to prevent any waters from contacting said material.
{|You are hereby further ordered to cover and.seal any and éll ex-

cavated areas to prevent any waters from contacting said ex-
cavated areas." (DV-423)

(£6)

!
/

By letter dated Augﬁst 11, 1975, Rovic ad-
vised the DEP of details of the IRC plans in writing and stated

that "during the stockpiling operation, the piles would be pro-

tected from the weather by means of polyethylene covers. The
stockpiled material would be on the site approximately one month."

(gg) On August 11, 1975, Polito (EPA) visited the

Ventron site to insPeCt the stockpiling (Memorandum dated August
12, 1875).

By internal memorandum, Polito concluded that EPA did
not have authority to prevent the scraping.__ ..

| (hh) On August 13, 1975, the EPA determined thaf

the IRC p}oposal was not technically acceptable and Polito raised
ﬁthe concern that in stockpiling the impervious layer may have

been penetrated (Memorandum dated AugusE-lB, 1975; DV-567).

(ii)

On August 22, 1975, the EPA and the DEP met

with representatives of Rovic to discuss the question of the de-
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-the Attorney General section of the DEP.

 pgs. 801-805).

struction of the,impervious layer by sampling and digging on site
and the status of the Skolnick letter of February 28, 1975.

(3j) Attending the meeting on behalf of the DEP

were Longstreet, Frank Coolick, and Morton Goldfein, then head of |

(kk) At the meeting of August 22, 1975, Wolf ad-
vised the DEP and the EPA that the IRC agreement and plan to ship
to Nevada was no longer viable as a resul# of recent samplings

(bV-664, memor andum dated August 25, 1975; Wolf Tr. 3/10/77, at

(11) The EPA formally advised Wolf that "the fed-
eral government has né legal basis to prevent him from building.
The only instance where it would have jurisdiction is if the mer-
cury pollution were declared a public health emergency." (Polito
memorandum dated August 24, 1975).

(mm) On August 22, 1977 discussion proceeded on

the entombment proposal. Wolf advised that the time from February

28, 1975 had been spent unsuccessfully attempting to locate a
mercury reprocessing company in the‘ﬁS.

(nn) It was determined that ward, Wolf'S'engineer-
ing consultant, should be contacted as to whether the impervious
layer was still impervious and as to what the best entombment
procedure would be if it were.

(0oo) At the meeting of August 25, 1975, the EPA

stated that "it would remove the soil necessary to attain a con-
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centration of mercury recommended by EPA's chemists and that EPA
would sue Ventron for the cost involved (DV-664)."

(pp) A meeting was then set up for September 3,
1975 with Ward to discuss the entombment proposals and the pos-
sibility that the impervious layer had been permeéted.

(gg)  On August 25, 1975, Wolf discussed with
Scheil (Ward) the problem of the impervious barrier (Scheii
notes dated August 28, 1975) ‘ | : ,

(rr) On Sgptember 3, 1975, there was an on-site

lImeeting among Longstreet and Richard Dalton (DEP), Thomas Schiel

(Ward) and Lloyd Ganon (Rovic), Wolf and Polito (EPA) (DV-663;
(Schiel memorandum dated September 3, 1975).
(ss) At the meeting of September 3, 1975, the

Il parties present inspected the area of mercury contamination, the

"pits in the mercury contaminated area filled with water, and the

‘organic qlay barrier. On the basis of the elevationé observed
‘and measured by Scheil, he expressed the opinion that the imper-
vious clay barrier had not been penetrated (Scheil Tr. 9/19/77,
at pgs. 58-59). ' | |

(tt) The September 3, 1975 meeting concluded
"after much discussion" and EPA tentatively approved building.
with continuous wall footings, paved areas, a cut off wall on the

eastern and part of the southern property line. (Scheil Tr.,

9/19/77, at p. 60)
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il accepted the proposals of Meyer Skolnick." (DV-415).

(uu) At the meetiné of September 3, 1975, the
parties reached the understanding that Welf would proceed with
construction aé set forth in the Skolnick letter as modified by
subseqnent discussions (Wolf Tr. 3/4/77, at pgs. 704-715). Wolf
advised that the area south of the building was a rail line which
could not be paved. At the meeting, Wolf acknowledged that he
would proceed with construction_in accordance with these plans,
and that there wonld be further discussions concerning a formal
stipulation if one were possible. : _

(vv) By memorandum dated September 3, 1975, Polito|

confirmed to the director of the EPA that. Rovic had "basically

(ww) At the meeting, Wolf also agreed to pump two
holes on the site dry, dispose of the water in a proper manner,
install a concrete rat»slab and cover with clean £il1l, place the
contaminated stockpile adjacent to the rail siding within the
building confines surrounded by an éarthen dike, install curbs,
streets and storm drainage forthwith. The DEP agreed to provide
details of monitoring pipes to be installed inside and outside
the cut off walls (Letter dated September 4, 1975; never sent).

42, Building 2 is Constructed.with Entombment Struc-

tures, Monitoring Wells, and Paving. '
(a) In. July-August 1975, initial site grading and prep-

aration work was done for Warehouse Building 2 on Lot 10B (DV-17;
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24, 1975).

‘Daily Logs, July 23, 25; August 6, 7, 8, 1975) (Scheil Tr.,

9/19/77, at pgs. 52-53).

(b). From September 8 to September 16, 1975, Rovic com-
pleted site preparation, excavation, and £ill for Building 2
(DV-17; Daily Logs, September 8, 9, 10, 11, 12, 15, 16, 1975).

(c) Fill from the Building 1 area was moved to the
Building 2 area (D'Amore Tr., 4/27/77, at p. 104).

(d) On September 17 and 18, 1975, Rovic cleaned out
the flume and riser ditch (DV‘l?;'Daily Logs, Septembér 17, 18,
1975). |

' (e) On'September 24, 1975, Ward advised Rovic to pour

the concrete footings nine inches thick to insure waterproofness{

(Scheil Tr., 9/19/77, at pgs. 60-61; Scheil notes dated September

~ (f) From September 29, 1975 to November 30, 1976,
Building_z was cdnstructed with a continuous building perimetet,
the eiterior footings of which formed a continuous footing_founded
in the gray sand directly below the organic layervof the soil and
above the impervious layer (Scheil Tr.; 9/19/77,‘at p. 49; D'Amore |
Tr. 4/27/77, at p. 78). |

(g) The footings for Bdilding 2 were placed in contact
with the organic soil to effect a seal between the cohcrete.andv
the soil (Scheil Tr., 9/19/77, at p. 53).

| (h) The concrete wall of the foundation of Building 2
was formed. Key joints with water stops were used between pores

and between the footing and the foundation wall of Building 2.
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(i) A shallow cut-off wall was constructed around the

{{Perimeter of the southern and eastern property lines of Building 2.

The walls of the shallow cut-off walls wére constructed to a depth
of approximately 3-1/2 feet. ‘

(j) The entire site of Lot 10B, with the exception'of a
portion on whiéh the railroad siding is 1oéated was paved'with an
impervious asphaltic pavement (Wolf Tr.,-3/4/77, at pgs. 701-703).

(k) A storm water flume between Buildings 1 and 2 was

[lconstructed and paved with water impervious paving to carry water

.ﬁ

vfrom the northerly to the southerly direction to the drainage
ditéh on the southerly side of the propérty (Wolf Tr., 2/10/77,
at 473-498). |

(1) Drainage from the property along the southern boun-

dary was repladed with underground concrete piping (D'Amore Tr.
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||4/27/77, at pgs. 113-114; Wolf Tr., 8/24/77 at pgs. 944-946);

Wolf Tr. 3/4/77, at pgs. 701-703).

(m) During construction of Building 2, "rat slabs“
were installed for purposes of holding waters pumped from the
foundation trenches (Wolf Tr., 2/10/77, at pgs. 492-493).

(n) By letter dated'January 9, 1976, Rovic advised the
DEP of the name of liquid waste remover it had hired to remove
the contaminated pumped waters from the sité. On the same date,
Rovic issued a purchase order for the removal.

(0) Waters pumped into the rat slab during construc-

tion of Building 2 were stored in a tank on site and removed from
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the site by tank truck and disposed of by ehvironmental services
(Wolf Tr., 3/4/77, at p. 701; wWolf Tr. 2/10/77, at pgs. 493-498).

(p) At the September 3, 1975 meeting, the EPA had ex-
pressed concern over existing holes on site where water could
pond (Scheil Tr., 9/19/77, at p. 59)t ‘The existing hole on Lot
| 10B was capped with concrete and filled with clean fill.

(d) There were problems in pouring the footings because
the trench collapsed as a result of tidal action (Wolf Tt.,
7/4/77, at pgs. 698-700). Because of difficuities in pouring the
t footings neat, on October 21, 1975, Scheii (Ward) met on site and_
recoﬁmended a procedure for pouring with back £ill to ?rovide
watertight footings. - Scheil met with Wolf on the propertyAsite
on November 13, 1975. Any deviations from the original proposal
were correctedvin the field (Scheil Tr., 4/14/77, at pgs. 116~
117). By letter dated November 17, 1975, ward cbnfirmed the modi-
|| fiea procedures would work (P-55).

| (r) By letter dated January 23, 1976, Rovic requested
permission of the DEP to have Hackenséck Water Compény put'in_

the water service line (DV-555). By letter dated February 24,

1976, the DEP gave such permission (DV—554);
(s) On March 22, 1976, DEP visited the site to examine

the foundation footings and to choose locations for the monitor-

ing wells (Memorandum April 6, 1976; dated DV-550).

(t) By letter dated April 2, 1976, Rovic confirmed with

wensrEm, SanoLen, the DEP an on-site meeting for April 9, 1976 to site the moni-
DCHIN, KOHL & FisHER -
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o

toring wells. By letter dated April 12, 1976, Rovic confirmed to
the DEP the location and installation Qf the monitoring wells
(DV-549; DV-552), | | |
(u) In or about April 1976, three monitoring wélls
were installed on the site, one in thé interior of Euilding 2 and
two on the exterior. These wells were designated respectively as
the interior well and well east and well south. Well east is lo-:
vdated near the eastern property boundary of Lot 10B just outside
the shallow cut-off wall. Well south is located on the southerly |
side of Lot 10B just outside the cut-cff wall.

(v) 'The entire site was eventually paved (Wolf Tr.,

518/24/77, at pgs. 236-242). Lot 10A was paved in December 1975;

|

Lot 10B, with the exceptidn of the.eastern'edge, was paved

November 1976. The balance of 10B waé paved in 1977.

43, Final Negotiations and Commencement of Litigation.

(a) At the on-site meeting of September 3, 1975,

lthe DEP, the EPA and Wolf agreed they would attempt to enter into

a formal agreement concerning the entombment measures taken and
resolving other aspects of the pollution problem.

(b) By letter dated September 17, 1975, the DEP for-

{{warded to the EPA its draft of a proposed agreement with Wolf.

(DV-560). The DEP acknowledged that Wolf had objected to any
deed stipuiation (DV-4014a, b).
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(c) In September 1975,‘Wolf retained the law firm pf
Lowénstein, Sandler, Brochin, Kohlr& Fisher to represent him in
attempts to negotiate final terms of agreement with the DEP and
EPA. |

(d) By letter dated October 3, 1975, Wolf's counsel put

& Ventron on notice of'the demands of the EPA for a final settlement
| and invited Ventron to participate in any negofiations.' Wolf also
~ made demand for indemnification of all‘past,.present and future
expenses. |

(e) On October 8 and 20, 1975, Wolf and his counsel met
with representatives of EPA and DEP, respectively, in attempts to

negotiate settlement.

(£) By letter dated October 30, 1975, Ventron responded |
| to Wolf's counsel's léﬁter of October 3, 1975 and "denied any lia-
bility."
(g) In November 1975, Ventron (Bernstein) admits it de-
stroyed documents in ité files relating to the Ventron site
(Bernstein Tr., 9/14/76, at pgs. 63-64; 87-88).
| (h) None of the files prqduced by Ventron in the course
4"of discovery were produced in their original form (Faye Tr. I

llat pgs. 63-64). Bernstein and Derderian admit they assembled all-

|

[ (Bernstein Tr. 9/14/76 at pgs. 82-94).

the documents ultimately produced by Ventron's counsel in the

lawsuit and reorganized them into folders of their own selection
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(i) By letter dated November 4, 1975, Wolf offered a
settlement proposal to EPA and DEP.
| (j) On December 22, 1975, repreéentatives of Wolf, the
EPA and DEP met for the last time to negotiate the stipulation.

No agreement was reached.
(k) On April 9, 1976, the DEP commenced suit against

defendants Wo;f, Ventron, Velsicol and U.S. Life with respect to

‘the mercury contamination at the Ventron site.

44. Mercury Data Obtained on the Velsicol Tract.

(a) In 1974-75 the Velsicol site contained bottles,

lldrums, plastic bags, roofing material, asbestos siding, tanks,

barrels, vats and drums. (LePre“Tr. at p. 63). -

(b) Outsiders used the Velsicol property to dump trash

in 1974-75 (Id. at pgs. 64; 63-66; Wolf Tr., 8/24/77, at pgs.

936-938).

(¢c) In Jaﬁuary and February 1977, the DEP personnel
observed dump areas on the Velsicol pioperty {Reed Tr. at pgs.
38-39).

(d) On March 9, 1976, Edward Cotterell and David Long-
street of the DEP sampled five sites at varying depths on the

Velsicol property adjacent to the Ventron'site (DV-305, dated

|Mareh 9, 1976; DV-296, photographs).

(e) The results of the sampling revealed mercury con-

centrations as follows (DV-309, dated May 12, 1976):
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(f) Prior to July 1976, Wolf had been negotiating with
Velsicol about an‘option to purchase the Velsicol property and
had orally informed the DEP of his intention.

(g) By letter dated July 20, 1976, the DEP informed
Wolf that its preliminary data indicated the Velsicol tract was
ﬁcontaminated by mercurf. | .

(h) By letter dated September 23, 1976, Wolf informed
Velsicol that it was not possible to proceed in view of the
State s concern for contamination at the Velslcol site. |

(i) On September 29, 1976, the DEP sampled 18 sites

on the Velsicol tract (DV-297) with the following results:

Site Mercury (ppm) Source Doc.
[ 0l ' 3300 DV-46
] 1Al , 5000 DV-47
2a1 3200 DV-48
3al , 3200 DV-49
4a1 5000 " DV-=50
531 3000 DV-51
6A1 - 3260 : DV-52
8Al 3500 DV-53
9a1 - 3500 DV-54
loal - 4200 DV-55

1121 ' 3200 o DV-56
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Site Depth Mercury (ppm)

12a1 - 13600 - DV=57
13a1 4200 DV-58
1421 4200 - DV~59
15a1 3800 DV-60
X1 3300 | DV-61
Yl 6600 DV-62
71 3300 . DV=63

(g) In or about December 1976, the State amended its
complaint to add that the Velsicol tract to the property subject

to the pending litigation.

45. Mercury in Berry's Creek Tidal Marsh: ’Febtuary

1972 to Date.

(a) Mercury in sediment in Berry's Creek adjacent

to the Ventron/Velsicol site was known to the DEP and the EPA as

early as August 1970 (DE4-0).
(b) Responsibility for clean up of sediment in

BerrY's-C:eek was discussed between the EPA and Ventron offi-

lcials as early as October 1970, but was not resolved (DE4-U).

(c) Approximately one hundred thirty acres of
tidal marsh known as Berry's Creek Tidal Marsh is located
approximately two miles downstream»éf'the Ventron/Velsicol
property and adjacent to the opposite bank of Berry's Creek,’

(d) Berry's Creek Tidal Marsh is within the

Hackensack Meadowlands Development Commission boundaries and is

: partlof the New Jersey Sports and Exposition Authority site

("Sports Complex” site).
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(e) Mercury sedimeﬁts’in Berry's Creek Tidal
iMarsh were first measured by Jack McCormick & Aséociates (JMA)
in June i972 (M-5 at p. 39; M-4 at p. 13). |

(£) In June 1972, JMA issued its "Draft Aséess-
ment of the Potential Environmental Impact of the Construction
and Operation of a New Jersey Sports and Exposition Complex at
a Site in East Rutherford, Bergén'County, New Jersey." (M-3)

(g) The report noted that fchromium, arsenic,
and mercury are present in unusually high,;oncentra4

tions in the muck beneath the surface and in the channels of the

Berry's Creek Tidal Marsh." (M-3 at pgs. 33; VII-11)

(h) ‘The analysis of sediment from the Berry's

Creek Tidal Marsh showed mercury along the channel bottom'as

4follows (M-3 at VII-14): '

’ Depth - Mercury (PPM)
0-2" 74
T 2=-4" o 38

l 4-6" 0.32

(i) The results of the 1972 sampling were aired

at public hearings on the Sporté complex held by DEP and HMDC
in July 1972 (M-4 at p. 12)

(3J) 1In 1972, the Feick Report on control of mer-

cury contamination in fresh water sediments noted the contami-

nation of Berry's Creek adjacent to Ventron to be the highest

|| ever recorded in the worlgd (M-14).
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bReport (M-14) until

|

suit.

[ling pros and cons. These were:

Alternative

1. No action

2. Dredge and remove to
landfill.

3. Number 2, plus recovery

of mercury from spoils.

4. Recovery of mercury
on-site by hypochlorite
solution.

- 5. Entombment by iron-sand
overlay.

6. Entombment by polymer
film overlay.
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contamination in fresh water sediments.

‘ (k) In July 1974, JMA issued a preliminary draﬁt
report assessing alternate solutions to the problem of mercury
contaminationlof Berry's Creek Tidal Marsh (M-23).

!l (1) In making i£s July 1974 report, JMA made

explicit reference to the Feick Report on control of mercury

(m) No person, so far as the record shows, ever
Ifgave Wolf a copy of the July 1974 JMA report or the 1972 Feick

produced during discovery in the pending

(n) The July 1974 JMA report discussed twelve

alternate solutions to the mercury contamination, all with vary-

Cost($)
0
approx. $4,000,000

same as 2, if cost of
recovery is self-liqui-

dating.
$650,000 plus cost of

diking=-labor, etc.

$325,000 to $390,000
for materials, plus
cost of diking, etc.

$120,000 for material
plus cost of labor,
diking, etc.
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Alternative ) | Cost($)

7. Entombment by waste $377,000 to $754,000
wall overlay. plus cost of labor,
. etc.
8. Chemical fixation of $39,000 (if it works).
mercury in situ.
9. 'Getterlng by roastlng _ Not given.
in situ. _
10. Entombment by sand and $3,276,000 to $3,549,000.
gravel overlay. B
1l. Inpoundment by diking. Not given.
12. Péving : © Not given.

(0) 1In late 1974 and early 1975 JMA prepared a
-prop&sed environmental impact statement on behalf of the Sports.
Authority in compliance with the National Environmental Policy
Act of 1969 (M-3).

(p) In April 1975, the Corps of Army Engineers

circulated the.JMA draft EIS for comment by interested Federal
and State agencies and by the general public.

(q) The JMA draft EIS which ultimately was ap-
proved and became final noted that JMA had observed mercury in
Berry's Creek downstream of the Ventron site, and reported:

"because the grouﬁd at the
factory site seems to be
saturated with the contam-
inant [mercury], rainfall

o may leak mercury into
u Berry's Creek for several

decades." (M-5 at p. 36)
(r) The JMA draft EIS also noted that aata on

mercury from sediments in Berry's Creek Tidal Marsh had been
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collected in February 1974 in an attempt to confirm the results
of June 1972 (M-3 at p. 39). Concentrations of mercury in the
1974 samples ranged from 5.5 to 75 ppm mercury.

(s) The JMA draft EIS concluded that mercury in
Berry's Creek Tidal Marsh was more than seven times as great as
the highest ever recorded in the available literature (M-3 at
P. 39).

(t) JMA studied the levels of mercury at differ-
ent strata of the sediment in Berry's Creek Tidal Marsh and
concluded:

"[Tlhe source of mercury
[to the Berry's Creek Tidal
Marsh] have been abated prior
to February 1974." (M-5 at p.39)
(u) The JMA draft EIS concluded:
"with respect to the mercury
contamination, the chemical
spills which have occured
are anticipated to serve
as a continuing source of
contamination for several
decades." '
JMA concluded in general that the Tidal Marsh could be "re-
claimed" (M-5 at p. 223)

(v) The U.S. Department of Commerce, in comment-
ing on the draft EIS, guestioned the ability to reclaim the
Marsh (M-5 at p. 222; A-9).

(w) 1In response to the U.S. Department of

Commerce, JMA amended the EIS to read (M-5 at p. 43):
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The mercury problem is per-
plexing and no final plan

- . has been formulated to deal

it with the problem. There is

no little guestion about the
severity of the contamination,
but no information is avail-
able on the form or the rate
of movement of mercury. An
investigation has been design-
ed to determine the "mercury
budget" of the Tidal Marsh.
This investigation will re-
quire approximately 16 months
to complete after it is initi-
ated. Based on the findings,
a plan to deal with the con-
taminated sediments will be
formulated and submitted to
the State agencies with juris-
diction. .

'(x) In October 1975, the Corps of Engineers is-
sued the final environﬁental impact statemént for the Sports
Authority (M-5).

(y) A "meréury budget" was prepared‘by JMA dated
August 5, 1975 (Dv-306). ’

(z) The mercury budget rep&rt noted that the
"marsh scraping process" technigue "now is known to be inade-
quate." (August 5, 1975 letter from JMA to Jack Krumpe, _
Executive Director; New Jersey Sports and Exposition Authority)

(aa) The mercuty budget report observed: |
"The marsh now is contaminated
grossly with mercury that ap-
parently originated from former
industrial discharges."
(bb) In the mercury budget report, JMA recommended

7 -
an investigation at an approximate cost of $104,000.
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(cc) JMA did not get funding fof itself for the
mercury investigation it proposed to thé Sports Authority.

(dd) In October 1976, JMA met with represénta-
tives of Ventron in Beverly, Massachusetts and Ventron agreed to
fund that portion of the JMA mercury investigation dealing with

| collecting specimens in the area (M-4 at p.39).
' (ee) 1In November 1976, JMA issued a report to
Morton Goldfein, Deputy Attorney General, and.the New Jersey
| Sports and Exposition Authority entitied "Sﬁmmary Report of
Analysis From Mercury In'Sediments and Waters of The Hackensack
Meaddwlands-District;“ (M-4)

" (£ff) The November 1976 JMA report concluded that:

"The available data indicate that

the streams and wetlands of the

Hackensack Meadowlands District

are more severly contaminated

with mercury than any other area

known in the world." (M-4)
The report also stated however that "the mercury seems to be
present in a relatively inert form, and does not appear to pose
an immediate or serious threat to wildlife or to human beings."

(gg) The November 1976 JMA report recommended

further detailed investigation of the problems and set forth an

extensive program (M-4).

(hh) The November 1976 JMA report also proposed

three alternatives for restoration of Berry's Creek Tidal Marsh

which "may be viable.":
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1

| tive Director, Hackensack Meadowlands Development Commissioner.

|

1. Remove and replace surface sediment. Esti-
mated cost of $35,000 per acre.

2. Entombment of the marsh by embankments and
impermeable cover, at a cost of in excess of $45,000 per acre.

3. No action, allow the contaminated sediments
to remain in placé and rely on natural processes to purge the
area of mercury. (M-4 at pgs. 41-42)

| (ii) JMA did not receive any funding or authority
from the Sports Authority to continue with:its work.
V (3j) On February 28, 1977{ Jack McCormick wrote

to David Bardin, Commissioner, DEP, and William McDowell, Execu-

The letter is marked "urgent and confidential." (M-6)
(kk) In the letter of February 28, 1977, JMA sum-

marized some of the test data and background on mercury in the

Hackensack Meadowlands. “He concluded:

"Information in my opinion

suggests that this mercury
problem is regional in scope,
and is beyond the reasonable,
direct concern of the Sports
Authority. The Authority has
.been exceptionally cooperative
and has fulfilled its obliga-
tions many times over. The
Authority does have a continu-
ing responsibilty in regard to
the Berry's Creek Tidal Marsh
and the ultimate restoration
of that Marsh, but it does not
appear to be appropriate to
expect the Authority to fund
further investigations of this
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regional problem. I recommend
. that the Department [NJDEP]
and the Commission seek the
further guidance and assis-
tance and the additional
regulatory powers, of U.S.-EPA
Region II to continue this
investigation. U.S.-EPA has
maintained liasion with your
two agencies and the Authority
during the past five years, we
have provided them with copies
of all our monthly reports and
special reports, including a
H copy of this letter." (M-6)

(11)  To date, no action has been taken with re-

spect to treatment, entombment or removal of mercury from Berry's

[|[Creek Tidal Marsh.

46. DEP's Post-Lawsuit Study.

| (a) In early 1977, the DEP retained Jack
McCormick & Associates (JMA) and they jointly undertook to obtain
additional data for purposes of the pending litigation.

(b) On March 8, 1977, monitoring wells on the

Ventron site installed by Wolf were sampled:

Well Mercury (ppm)
Interior .067 |
South .0012
East .0006

(c) 1In April and May 1977, the report was discuss-

ed among DEP and JMA.

(d)‘ In May 1977, sampling of the drainage ditch

across the Velsicol property was begun.
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(e) 1In MayA1977; deép mpnitoring wells were in-

stalled on the Veléicol property.
| (£) In late May and June 1977, animal life was
captured for analysis. |

(g) In June 1977, a "full scale" tidal sampling
was begun.

| (h) In June 1977, sediment samples of Berry's
Creek were obtained. »

(i)- In June 1977, soil borings were taken on the
Velsicol tract.

(3) In June 1977, the first of a series of "mer-
| cury'dump sites" was discovered in the vicinity of well #5 on the
Velsicol propérty. The following items were removed:

A 1966 newspaper;:

flask;

tags and seals dated 1966;

plastic chemical bottles, with a resin type

material; and

glass mercury and mercury bottles,
(k) InAJuly 1977, a dump area east of well #1 was
discovered on the Velsicol property; ‘Among the items recovered:
glass and plastic chemical bottles‘labelea
"triple distilled mercury-ten poundé net-
Wood Ridge Chemical Co." and a newspaper dated

April 28, 1970 (Memorandum dated August 5,

OWENSTEIN. SANDLER. -
OCHIN. KOHL & FisHer
COUNSELLORS AT |aw

743 BROAD STRgey
NEwARK, N. J, 07102 .

1877).
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(l) In August 1977, JMA issued its report to DEP
for use as its expert's report inAthe pending litigation (Mf2).
- S || ‘ [THE PARTIES DO NOT AGREE AS TO ALL THE FINDINGS,
CONCLUSIONS AND RECOMMENDATIONS OF THE VARIOUS EXPERTS IN THE LAW-
SUIT. THEIR RECOMMENDATIONS ARE INCLUDED IN THIS STIPULATION ONLY
FOR PURPOSES OF CéMPARING THE DIFFERENCE IN RECQMMENDATIONS AMONG
THE EXPERTS RETAINED BY THE RESPECTIVE PARTIES]

47. McCormick's Recommendations.

(a) The JMA expert report on behalf of the State
makes a number of specific recommendations based on its findings
and conclusions (M=-2).

(b) JMA recommends that the Ventron property be-

modified by a revised version of alternative four of the Ward II
report to supplement the mercury containment system. Specifi=-
cally, JMA recommends that an additionél deep cut-off wall be
constructed around the eastern, éouthern and northern propefty
perimetef (M=-2).

(c) As an alternative to the deep cut-off wall,
JMA recommended a water pumping plan (M-2).

(d) JMA recommended that the entire property be
re-paved with another material and that theAsurface be main-

. ‘tained to prohibit any fissures or openings in the surface (M-2).

(e) JMA recommended that any alteration or im-
provement of the property be subject to a mandatory notice

requirement in perpetuity (M-2).

WENSTEIN. SANDLER.
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(f£) JMA recommended that the culverts carrying
drainage from the Ventron property be excavated, cleaned and
. removed.’ JMA recommended that all ditches on or adjacent to the
{Ventron property and the Velsicol property be cleaned, excavated

and removed and that drainage be revised and re-routed surfaced

with an impermeable liner such as concrete and that nb buried
| culverts should be designed into the system.
. - (g) JMA recommended that the channel of Berry's
Creek should be cleaned with a small suction dredge and that the
excavated material should be placed on thevVelsiCOI property in
the basins created by the excavation of the culvert. |
| th) JMA;recbmmended that the tidevgate in Berry's
Creek be reconstructed and repaired to prevent high wéters from
surcharging the drainage system on the Velsicol property.
(i) JMA recommended the termination of all dump-

ing on Velsicol property and erection of fencing and signs.

(i) JMA recommended as one alternative for the

Velsicol proberty that the "mercury-rich soils on the Velsicol

property be removed and decontaminated, ana the mercury recover-

[ear

(k) JMA provides no details as to what means or

v || technologies should be employed to recover the mercury.

(1) JMA recommended that soil on the Velsicol prop-

erty containing mercury in excess of 500 ppm should be excavat-

wenstem. sanoLen, ¢ €4 and decontaminated and the remaining soil recontoured to

CHIN, KOHL & FisHeRr
OUNSELLORS AT Law
744 BROAD STREET
IEWARK, N. J. 07102
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- || slope away from Berry's Creek. JMA recommended that should the
,gVelsicol property be developed, it be paved with an impervious
pavement where there are no structures.

(m) JMA recommended that any alteration on the

Velsicol site be subject to the written approval of the DEP,

and a mandétory requirement for approval of any alteration or
improvement bé a condition of the deed in perpetuity.

N (n) As a second alternative to the Velsicol prop-
erty JMA recommended a containment system4"if it is not feasibie
to excavate and reclaim."

“ : (0) JMA's containment system would be a cut-off

wall based on the impefmeab1e>varved clay and enclosed by a con-

crete structure‘similar to the foundation of the building on the
Wolf property. |

(P) -JMA recommended the remainder of the Velsicol

site be recontoured to provide a slopé away from Berry's Creek.

(g) JMA recommended monitoring of the wells on the

Wolf property as well as the observation wells on the Velsicol

property at least ohce each month.

48. The Gregor Réport.

* (a) On November 14, 1977, Harry P. Gregor, Ph.D.,
issued his expert report on behalf of defendant Wolf.

(b)' Dr. Gregor is professor of the Department of

ensrem. s Chemical Engineering and Applied Chemistry, Columbia University.
+« SANDLER, .
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(c) Dr. Gregor recommended that surface runoff
from the Ventron site should be conducted to avoid ﬁhe eastern
edge of the Ventron property and the heavily contaminated por-
tions of the Velsicol soil, rather than run through it.

(d) Dr. Gregor recommended that raw earth on the

east and along the southeast corner of the Ventron property not
covered by warehouse building No. 2 be sealed with blacktop, and
that this top seal be extended to the Velsicol property along the |
eastern border of the Ventron property.

(e) Dr. Gregor recommendeé that the Velsicol
property and the southeast cofnét of the Ventron prdperty should
'also-be coated oﬁer with an impervious layer. "

(f£) Dr. Gregdr recommended that any cracks in the
pavement around the warehcuses and the like be repaired and main-
taineqd.

(g) Dr. Gregor récommended that future management
of the property "be subject to an appropriate degree of control

by the authorities so it is not altered in such a way as to make

for a public hazarg."

(h) Dr. Gregor recomﬁended appropriate monitoring
of the existing wells on the Ventron property.

(1) Dr. Gregor recommended'that the o0ld storm
drain system on the Velsicol property be renewgd to make it water
tight and not permit storm drain water to contact the area of al-

ready high contamination on the Velsicol property.
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| report of Woodhall Stopford, M.D., of Hillsboro, North Carolina

ily contaminated portions of the Velsicolﬂpropérty and to de-

' Crease the liklihood of distrubing sediments adjacent to the dis-

(j) Dr. Gregor recommended that the Velsicol
property be developed for appropriate commercial uses and the
residual areés blacktopped over with appropriate provision for
storm sewers. |

(k) Dr. Gregor recommended a limited dfedging of
Berry's Creek'andvplaéement of any contaminated spoils removed
therefrom to areas underneath buildings on the to-be-developed
area of the Velsicol property.

(1) Dr. Gregor recommended that nothing be done
with the western portion of therVentrbn property (Lot 10A). He
rebémmended_tﬁat if the building were razed it should be done in a
way as such that the gfound underneath is "not wantonly dispersed
or removed from the site."

49. The Stopford Report.

{a) On December 27, 1977,‘Ventron submitted the

as its expert report. _

(b) Dr. Stopford recommended that further runoff
of contaminated matter from the Ventron site=should be controlied
by blacktopping the eastern portion of the Ventron site to pre-
vent any'erbsion.

(c) Dr. Stopford recommended that the present

drainage system be re-routed so as not to pass through the heav-
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-constructed to pass through areas of less contamination on the

|| berm be planted with ground cover as an erosion control measure.

Berry's Creek downstream should be repaired and made operational.

charge culvert. He recommended that the drainage system be

Velsicol'property using lined ditches.
| (@

structed at the outlet to Berry's Creek.

Dr. Stopford recommended a fldod gate be con-

(e) Dr. Stopford recommended that the Velsicol _
tfact be planted with ground cover to decrease chances of ero-
sion of contaminated soils.

(f) Dr. Stopford recommended a berm constructed of
clay/silt soil be constructed along the borders of the Velsicol
pro?erty adjacent to Berry's Creek and the ditch along the south-
west border of the Velsicol property. He recommended that the

(g) If monitoring suggests'cbntinued movement of
contaminated soils info Berry's Creek, Dr. Stopford recommended
similar berms downslope from any heavily contaminated areas.

(h) Dr. Stopford recommended the tidal gate in
(i)

outflow area along Berry's Creek

Dr. Stopford recommended sediment in the
be'cbvered with a thin layer
of clay/silt soil as used in the

(3)
forts to assure that containment efforts are effective.

(k)

erosion control and monitoring programs are instituted, develop-

berm.

Dr. Stopford recommended certain monitoring ef-

Dr. Stopford recommended that once effective

-141-




w

OWLNSTEIN, SANDLER.
HOCKIN. KOWL & FisneR
COLNSE ons AT Law
744 Bagap sSTAcer
Niwane, y, ). 07102

ment of the Ve131col tract can ‘be allowed ‘and should encouraged,

prov1ded precautlons are taken not to ‘disturb any areas. of heavy

contamlnatlon.'

(1) Upon development, approoriate storm drainage
of any covered areas should be put in place to ellmlnate erosion

problems from runoff

: }_/ '50. .  The Dames & ‘Moore Report.

(a) On February 8, 1978 Ve151col submltted the

report of Dames & Moore, consultants, of Cranford, New Jersey, as -

/
its expert report._ !

(b) Dames & Moore recommended a "more careful es—-
timate be made of the amount of mercury in the ground."
B (c) Dames & Moore recommended a study of "the
surface water-ground water regimes at the site."

(4) Dames & Moore recommended a new monltorlng

‘system to measure groundwater flow

(e) Dames & Moore recommended that based on new

data from studies, .a containment system with appropriate grading

and paving could be used to control the spread of contamination.

LOWENSTEIMN, SAMNDLER, BROCKIN,

KOHL & FISHEER
Attornevs for Defendants
Robert and Rita Wolf

Dated: March 1, 1978 %L”/’?’bg/ﬁxoﬁnu”

Michael L. Rodburg é7f’
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